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zrft 0)4 ail-4o Te 314tR-31TaT Wit 	391T4 4,4cir a1 a T 3tr-a1r rea =Wt., 	w-drq 
TIEN 3rKmr41 aptiT zfr 14,tur 3rrk-4-9 Aid 

Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as 
the case may be against such order, to the appropriate authority in the following way:- 

1- 	1:11TUTITTRTt 1:1,9t eltrT3TT 

Revision Application to Government of India :- 

(1) sl-- 30frA-trizr . 1962 *''t tTTRT 129 (TZ) T 31-Tfa-4Tt4UT7 TT7 merit T 611 lig 611-1 ETTRT 129 (3T) TT 
0) 3TUrfffrtI8TET130c-i•t-iTici*Ift--4, 1-trTm:FwF, RT-1.1,1 11(14, Tr--A-RReoTpr, 

if, 	110001 	i .11•11-unq 
(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department 

of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 

under -Section — 129 DD of the Customs Act, 1962, in respect of the following cases covered by 
first proviso to subsection (1) of Section 129A ibid; 
Lai.  any goods imported or exported as baggage; 

(b) any goods loaded in a conveyance for importation into India, but which are not unloaded at 

their place of destination in India, or so much of the quantity of such goods as has not been 

unloaded at any such destination if goods unloaded at such destination are short of the quantity 
required to be unloaded at that destination; 

jj payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2) '4))3Txtr-Kif9717f1- 1 1982 T 	61 8 N) T 	"- 	. • 	'1 4T 3.T. 8 -cimiraz1I4, triiM3TI-k7T 
Ifft&TtUtffte47TT t 419411\9 T t-d-R-1,0-3tr-kvr T4zrcil-F-3ntvr t t---<Yuragi 
TIT 	 ITT 9iclr 7 TT yEZItIlf T 37 TIT 16L0 200/- 	T-4a.  
NTINTTT'll-TrdT9'T Ter * TiTtit 3ITZ-6 t41c119 	vit.ltrgfi-4Wre8-7I (zrf 	 vi3Trtvr 	 cii 
31-RTWeref 1000 / - Li 	4) 

(2) 	The above application shalr be made in duplicate in form No. C.A.- 8 as specified under Rule 8A 

of the Customs (Appeals) Rules, 1982, within 3 months from the date on which the order, ought 

to be appealed against is communicated and shall be accompanied by an equal number of 

copies each of the Order in Original and Order-in-Appeal, one of which at least be a certified 

copy. It should be also accompanied by a copy of TR-6 challan evidencing payment of prescribed 
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fee of Rs. 200/- (Rupees Two Hundred only) under Major Head of Account and Rs. 1000/- if the 
amount of Order in Original exceeds Rs. 1,00,000/-. 

2- 	*7-erZr 3ctTTq 	74.*IM-TaltWRF :•ZITTITft•TWuT 	x;rf'dzitrm  
Appeal to Customs, Excise & Service Tax Appellate Tribunal  

1. 	7r3Trtnt,4 11-0ff-A-fi)1*Fr 
129 ''cltatali-diftql1T-Tc? • 4 I <s -7 
ffarfed-Zrrr 	1962 	A-arRT 
1`.1 I el 	f i1ci l3fti-47,317r4971-4PTRFT-1141.1W+7-t 

!rq-11-6\rcrftgr-- 73TR:*.vrr\-i- 

(1) 	Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional bench 
of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. Puram, New Delhi-
110066. 

(2) 	491 "q1is (3TIFF) -fiT171-crA 1982 it WU 6 t 31- TfUSTI-T 	 '1Writ-of 	3171R3Ttitzr 
. rrztrfsuwzor-46firi:f 	Iftm 	Tr1301-6"ftzrr-rfftwrit 137f.ra•-3l-rtzr 	f c 	3T 4I 	itc 

tf Wzr t IFfiferM;rit tr) 	200/- 	34) 	•°T, 	tit161c1ctrel1 

9P1 	tsi ci crw,r, 	w-pl*i•icg 	wzr I Trg 	z--fr wa-F 	f4,41-Acklicivn<0 	44, 
wrur 	6311 ‘341-4114-FrcaTFTErf 	ltrdit21-4 I 

(2) 	The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form 
CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be accompanied 
with the copy of order appealed against one of which at least be a certified copy and should be 
accompanied by a fee. of Rs. 200/- (Rs. Two Hundred only) in the form of crossed bank draft in 
favour of Asst. Registrar of a branch of any nominate public sector bank of the place where the 
bench of the Tribunal is situated. 

3. 	414-ir 	31•1WI'ficFf, 1962 	trm129A(6) t.  8171R3ilifFURTA 	TrIW 	TimitftwrzTrwr 
Acq)tico(Court Fee Stamps), ti 	61 MI 	, c1,11q1$ 	V- 

K 	ZiffrEF3Trtrifrf 	 Ggi,yr 743TR'fft ziarl Z ,(1 	r 	5,00,000/-3m-4mM Th-rT 

1,000/-; 

zrftvzirkirtrOrfrr 	TrtAt 	6,41,4 7-43Tferd wOu 	5,00,000/- 301Weall .50,00,000/- 
wwt, 	5000/-; 

(Tr) 	ziftp3tra-s-Ottrr i TritrtiT 	E•zmli 7-43irtifka.  sift  	50,00,000/- 3a , 	10,000/- 

An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and interest 
or of levy of penalty in relation to which the appeal is made, be accompanied by a fee of—
(a) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is five lakh rupees or less, one thousand rupees; 
02) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh 
rupees, five thousand rupees; 
(c) where the amount of duty and interest demSnded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees: 

	 m`r 304ft 	 *-4171 ‘Jct-lic 7100 
74-traTM-73111-417 -4414A,r.Tri" (cbiziiNR) qzp-f, 1982 • 	I 

(4) Attention in also invited to the rules covering these and other related matters contained in the• 
Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(5) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute. 

1962 	 Qw-ru 
3019frATiTkalsti I 	411 

129 	4179-4-R-r 	(3) 
R44 	HI (14tCCi 

(3) 

(a) • • 
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ORDER IN APPEAL NO:164(SM)/CUS/JPR/2021  

PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

This appeal has been filed under section 128 of the Customs Act, 1962 

(hereinafter also referred to as "the Act") by M/s Shah Gems, Narain Niwas, Near 

Narain Singh Circle, Jaipur(Raj.). (hereinafter referred to as 'the appellant' 

also) against the Order-in-Original No. 40/2020- Abe dated 23.06.2020 

(hereinafter referred to as 'impugned order' also) passed by the Additional 

Commissioner of Customs, Customs Commissionerate, Jodhpur (Hqrs. At Jaipur), 

Jaipur (hereinafter referred to as "the adjudicating authority"). 

2.1 	Brief facts of the case are that the appellant appeared to have short paid 

Customs duty leviable under Section 3 or the Customs Tariff Act, 1975 by way of 

mis-declaring the re-imported goods under wrong 5. No. of the exemption 

notification for wrong availment of exemption under Notification No. 45/2017 Cus. 

bated 30-06-2017 in contravention of the provisions of Section 12. 17, 20 and 46 

of the Customs Act, 1962 read with Notification No. 45/2017- Cus. dated 30-06-

2017. The appellant filed Bill of Entry for re-import of goods exported earlier for 

participation in exhibition or on consignment basis. The Bill of Entry was self-

assessed by the appellant in terms of Section 17(1) of the Customs Act, 1962 and 

was filed along with several documents including Import and Export Invoice and 

Shipping Bill filed at the time of export of goods earlier. 

2.2 	From the perusal of the Shipping Bills, it was observed that the goods were 

exported under clam of refund of IGST paid on export goods. Accordingly, at the 

time of re-import trereof the importer was eligible for exemption under 5.No.1(c) 

of the Notification No. 45/2017-Customs dated 30.06.2017 which exempts 

imported goods from so much of duty of customs leviable thereon which is specified 

in the said first schedule, and the integrated tax, compensation cess leviable 

thereon respectively under sub-section (7) and (9) of Section 3 of the said Customs 

Act, as is in excess of the amount indicated in the corresponding entry in Colum (3) 	• - 

of the said Table of the notification ibl•d i.e. amount of integrated Tax paid and 

refund claimed. However it was observed that the appellant had claimed exemption 

under S.No.5 of the said notification dated 30.06.2017, which covers the 

categories of exports which are not covered under S.No.1 to 4 of the Table to the 

notification. Thus, it appeared that that the appellant at the time of re-import had 

grossly mis-declared the category of export goods claiming it under S.No.5 (at NIL 

duty) instead of 5.No.1(c), resulting in short payment of duty to the tune of Rs. 

7,65,980/-. Accordingly, show cause notice was issued to the appellant. After 
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taking into account the submissions Made by the appellant, the adjudicating 

authority confirmed the demand of Customs duty of Rs. 7,65,980/- under Section 

28(8) of the Customs Act,1962 alongwith interest and imposed penalty of 

Rs.10,000/- under Section 112(a)(ii) of the Customs Act, 1962. 

3. 	Being aggrieved with the impugned order, the appellant has filed this appeal 

interalia on the following grounds: 

3.1 	The Learned Additional Commissioner, Customs (Preventive), Jaipur 

has grossly erred on the fact and on the law in levying demand of tax of 

Rs.7,28,214.41 and penalty of Rs 10,000/- which is against law and illegal 

because the export and re-import of the same goods has taken place in the 

same month. 

3.2 	The appellant has mentioned in the Export invoice sale on 

consignment basis though levy of IG5T, which was payable when the return 

was due, as same goods being re-imported in the same month as per 

documents submitted i.e. before the return or tax liability was due, hence 

the levy of tax stand NIL, this being the reason the tax has not been 

deposited, as no tax was due. Further the said facts were shown in the GST 

returns. 

3.3 	Consignment sale is a trade arrangement in which seller sends the 

goods to a buyer or reseller who pays the seller as only as and when the 

goods are sold.The seller remains the owner (title holder) of the goods until 

they are paid for in full, and after a certain period, takes back the unsold 

goods. Though there is specific provisions under the Act, if the goods are 

send through agents, but in the present case there is no agent or such 

arrangement. It is being sent directly to the person on consignment basis. 

Further it is a general practice of _business and accounting procedure as well, 

that the net sale is shown and accordingly tax is paid or payable after 

adjusting the Input tax credit and sales return, further sale is shown only 

after adjusting the sale return of the same month otherwise Credit note or 

debit note are issued i.e. sale after adjusting the sales return of the same 

month, and in present case also as the re-import of the consignment goods 

i.e. same goods was received in the same month in which export took place, 

hence levy of tax stood NIL. 

3.4 	That the Learned Authority has erred in finalising the order by not 

looking towards the Notification No 45/2014 dated 30.06.2017, specifically 

at 51. No 1(d) of the said notification requires payment at the time of re-

import of integrated tax not paid initially at the time of export, for availing 

exemption under the said notification. As in the case of re-import of 

specified goods, no integrated tax was required to be paid for specified 

goods at the time of taking these out of India, the activity being not a 

supply, hence the said condition requiring payment of integrated tax at the 

time of re-import of specified goods in such cases is not applicable. It is 

clarified that such re-import cannot be taken to be falling under situation at 

SI. No. 1(d) of the said Notification. Such cases will fall more appropriately 

under residuary entry at SI. No. 5 of the said Notification even though those 

specified goods were exported under LUT, in view of the fact that the 

activity of sending / taking specified goods out of India is neither a supply 

nor a zero rated supply. The said facts has been mentioned in Circular No 

21/2019 dated 24.07.2019 issued by the department itself specifically 

under Clarification. Further circular no 108/27/2019-G5T dated 18.07.2019, 

under subject- Clarification in respect of goods sent/taken out of India for 

exhibition or on consignment basis for export promotion-reg., specifically 

4 
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Illustration of the explanation part makes it more clear that the goods send 

on consignment basis has to be brought back within a period of six month 
otherwise it shall be treated as sale and tax has to be paid as per provisions 

applicable, but in the present case the goods has been re-imported in the 

same month itself, hence the liability of paying tax does not arise. Circular 
No. ES/102/2019-20 dated 25th July, 2019, under subject- Clarification on 
applicability of Notification 45/2017-Sustoms dtd. 30.06.2017 on goods 

which were exported earlier for exhibition purpose / consignment basis, in 
this circular the circular no 21/2019 dated 24th July, 2019 has also been 
taken care of 

	

3.5 	The Learned Authority has erred in finalising the order by not looking 
towards wordings of clause (C) of Notification No 45/2017 dated 

30.06.2017 on which he has relied upon. In the Description of goods column 

it says that "under claim, for refund of integrated tax paid on export 
goods", and in Conditions column it.says "amount of refund of integrated tax, 
availed at the time of export". This clearly says that the phrase 'Refund" has 
been used in both the case. 

	

3.6 	In terms of Section 27, the word 'refund' means when the tax is been 
paid or deposited, and in the present case no tax has been deposited as it 

never became due prior to the receipt of consigned goods by way of re-
import in the same month, further the tax was not borne because the export 

was done on consignment basis and the sale was not matured rather it was 

re-imported as it is in the same month. Further in the present case, neither 
the integrated tax is paid as it is payable at the time of filling of GST-36, 
and the exported goods on consignment basis has been re-imported in the 

same month, hence seeking or desiring of refund or borne as mentioned in 
the Section 27 and Description and Condition column of integrated tax which 

has been availed, does not arise. Further as the appellant is not entitled for 

claiming refund, this being also the reason at the time of re-import of goods.  
he has marked at serial no 5 and not at serial no 1(c) of table in Notification 
No 45/2017 dated 30.06.2017. 

	

3.7 	Without prejudice to the above submission, though in the order 

finding has been recorded at point no 13.1 and 13.2 and accepted as well, but 
without going through the clarification Circulars mentioned at point no 4 of 

the grounds but taking and considering it as due just clerical / technical 
mistake by the clearing agent of the appellant the learned authority has 

denied from accepting the truth based on records and even the above 

mentioned circulars, that the goods are send on consignment basis and has 

been re-imported as it is, further neither any short of consideration has 
taken place, which can be verified from the bank statement of the appellant. 

	

3.8 	That even when the appellant has stated that no refund has been 
desired as they have shown both the transaction in G5T-3B and GST-1, then 

also only on resumption basis that the appellant may apply for refund in later 

stage is not justified, as the disclosure has taken place prior to the issue of 

show cause notice, and action initiated due to clerical /technical mistake 
accrued by the agent mentioned at point no 7 of the order, hence not 
allowing the reply of the appellant based on fact is not a good law. 
3.9 	As far as the levy of penalty u/s 112(a)(ii) of Customs Act, 1962 is 
concern, that there is no section 112 (a) (ii) under the Act for levy of penalty 
is in concern, further the quantum of penalty restricted is upto Rs. 5000/- 
that also in sub section (b) (i) and (ii), further without prejudice to the 

submission, this is submitted that this levy is against all cannon of law and 

legal administration. A number of judgments of various High Courts and 
Hon'ble Supreme Court of India have again and again enunciated that if the 

transaction are entered in the books of accounts and disclosers have been 

made on demand, further in the present case the department itself has 
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issued invoice in case of Export and Re-import, then it cannot be said or 

presumed that the said facts was not known to the department, hence there 

can be no justification for levy of penalty. Even the section does not speaks 
otherwise. 

3.10 This clearly means that the intension of the dealer must be there to 

avoid or evade the tax, but in the present case all the facts were know to 

the department well within the time frame, further the said facts were 

shown in the GST-3B and GST-1 of November month. The action initiated 

was therefore on bonafide believe on part of appellant based on the 

clarification circular of the department on notification 145/2017. Such a 

dispute did not supply any of the pre conditions for levy of penalty under 

Section 112 (a) (ii) of the Act nor have any of the provisions of Section 111 

of the Act been breached. Further the principal on which penalty can be 

levied has been decided by the Hon'ble Supreme Court in the case of Shree 

Krishna Electricals (supra) and in the case of Bharjatiya Steel Industries 

(supra), in both the cases the Apex Court has clearly stated that if the 
transaction is recorded and no intention is there to avoid or evade the tax, 
then penalty cannot be levied. 

4. Personal hearing in the matter was held on 02.09.2021. Mr. Ashok Hansariya, 

Authorised Representative appeared on behalf of the appellant and explained the case 

reiterated the grounds of appeal. 

5. I have gone through the facts of the case and submissions made by the appellant in 

the appeal memo and at the time of personal hearing. I find that the adjudicating 

authority has held that that the goods were exported under claim of refund of IGST paid 

on export goods. Accordingly, at the time of re-import thereof the importer was eligible 

for exemption under S.No.1(c) of the Notification No. 45/2017-Customs dated 30.06.2017. 

However, it was observed that the appellant had claimed exemption under S.No.5 of the 

said notification dated 30.06.2017 which covers the categories of exports which are not 

covered under S. No. 1 to 4 of the table to the notification. Thus, it appeared that the 

appellant at the time of re-import had grossly mis-declared the category of export goods 

claiming it under S. No.5 (at Nil duty) instead of S. No. 1(c), resulting in short payment of 

duty. 

6. I find that as per para 4 of Circular No. 108/27/2019 GST dated 18 July 2019, it is 

clarified that the goods taken out of India for exhibition do not constitute as supply, as 

the said activity does not fall within the scope of section 7 of the CGST Act. Since it is 

not treated as supply, it cannot be considered as zero-rated supply as per section 16 of 

the IGST Act. Thus, goods returned post exhibition or consignment basis; do not meet 

definition of 'supply'. Further, as per Circular No. 21/2019-Customs dated 24th July 2019 

clarifications have been mode for applicability of the notification No. 45/2017-Customs 

dated 30.06.2017, which states that the goods send on approval basis or send for 

exhibition shall be coverer under S. No. 5 of the notification, wherein no payment is 

required (including IGST), while re-importing the goods. It is clarified that such re-import 
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cannot be taken to be falling under situation at 5. No. 1(c) of the Customs Notification. 

Such cases will fall more appropriately under residuary entry at S. No. 5 of the Customs 

Notification. 

7. I find that the adjudicating authority has not considered the above submissions 

made by the appellant. Without going into the facts, merely from information available on 

EDI system, he has held that "the importer claimed refund on the goods exported. He also 

held that once the export is made on payment of IGST, the system process the refund 

claim automatically withoJ: any official human interference. Therefore, whether the 

amount of IGST paid at time of export has been refunded or yet to be refunded is 

irrelevant, if the export was made under claim for refund of .IGST paid on export goods, 

the same falls under Sr. No. 1 (c) of the Table in Notification 45/2017 Cus dated 30-06- 

S 

	
2017 instead of S. No. 5. 

8. I find that the adjudicating authority has held that the shipping bills in the instant 

case was filed under claim of refund of IGST, but on the other hand, the appellant has 

contended that IGST was rot paid as the goods were returned in the same month before 

filing of GST return and this no refund was claimed from GST/ Customs. As regards the 

contention of the Deptt that once the export is made on payment of IGST, the system 

processes the refund claim automatically without any official human interference, I find 

that the CBIC has issued Circular No. 8/2018, dated 23-3-2018 and Circular No. 5/2018-

Customs dated 23-2-2018 which provide for an alternative mechanism with officer 

interface to resolve similar issues which had resulted in the not releasing of refund of 

IGST. In the said Circula- No.8/2017-Customs dated 23.03.2018 in respect of one such 

situation it has been clarified that: 

" (ii) exporters that by mistake they have mentioned the status of .165T payment 

as "NA" instead of mentioning "P" in the shipping bill. IN other words, the exporter 

has wrongly declared that the shipment is no under payment of IGST, despite the 

fact that they have paid the MST. As a one time exception, it has been decided to 

allow refund of IGST through an officer interface wherein the officer can verify 

and satisfy himself of the actual payment of IGST based on GST return 

information forwarded by GSTn. b6 (Systems) shall open a physical interface for 

this purpose." 

Thus it is evident that the Government of India has provided an alternate 

mechanism in cases where, the exporters have committed errors in the shipping bills filed 

by them before the Customs Authority. The case in hand indicates that the appellant did 

not pay the amount of IGST as the goods were returned within the same month before 

date of filing of return, therefore, situation of seeking refund did not arise. However, 
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demand of IGST on the same goods when re-imported has been demanded and confirmed 

in the impugned order. In such a situation when goods were returned back before filing of 

prescribed return i.e. before the due date of payment of IGST, requiring the trade to 

first deposit the amount of IGST and then claim refund and also to pay again against re-

import does not seems justified. 

9. I find that the provision relating to IGST amount of export sale is that the customs 

department only issues the refund of the transactions which are reflected in the GSTR-1 

and the payment of the taxes are proved to be paid beyond doubt through GSTR-38 and 

after matching the data on the GST portal. As no such data were shown in the returns by 

the appellant, in any case no refund could have been granted to the appellant by the 

department for want of the validation of payment of GST on GST portal. In view of above, 

I find that the appellant has rightly claimed exemption under S.No.5 of the said 

notification No. 45/2017-Customs dated 30.06.2017, which covers the categories of 

exports which are not covered under S.No.1 to 4 of the Table to the notification. 

10. Therefore, in view of above facts and circumstances and in the interest of 

justice, I find it proper and just to remand the matter to the adjudicating authority with 

directions to make necessary inquiry regarding the correctness of the averment of the 

appellant in the light of the above said Board's Circulars No. 108/27/2019- GST dated 

18.07.2019 & 21/2019-Customs dated 24.07.2019 and to pass speaking order after 

considering the submissions of the appellant in true spirit, by following the principles of 

natural justice. The appellant are also directed to cooperate with the Department in 

verification and to produce all the records required for the above purpose. 

11. The appeal filed by the appellant is disposed of in the above manner. 

infra 	1) 

3,Trzs (attfrff) 
Regd. A/b.  

M/s Shah Gems, 

Narain Niwas, Near Narain Singh Circle, 
Jaipur(Raj.). 

1. 	PFT (n 	iit)),91' R4r1 

2. 31.R17, 	I-I I ,tc'et) 	11 tct-0,7757 (UWP-iT9) 

3. 311:7 aTT7T, 41HIPT-ti41iii 	(n 	(Tr--Prrff) 
4. 4ti 

igitally Signed by Sugrive 
leena 
ate: 10-09-2021 13:12:39 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

