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vihydrkZ                                                   izfroknh 

            Appellant                          Letter/OIO No.     Respondent 
 

Shri Manubhai ChunilalSoni, P-3, Vishwaketu-2 Tower, Opposite 
I.O.C. Petrol Pump, Near Simandhar Derasar, Bodakdev, 
Ahmedabad - 380015 Gujarat 

29/2019-Addl. Commr.dated 
08.11.2019 

Additional Commissioner of 
Customs, Jaipur 

M/s Mandaliya Jewels Pvt. Ltd., 1106, Padmani no Khacho, 
Pankore Naka, Ahmedabad (Gujarat). 

29/2019- Addl. Commr. dated 
08.11.2019 

Additional Commissioner of 
Customs, Jaipur 

Shri Gunvantray J. Mandaliya  (Director: M/s Mandaliya Jewels 
Pvt. Ltd.,  Proprietor: M/s Gunvantlal Jamnadas Mandaliya),C-
6/7, Bijal Apartment, Near Panchwati, Opp. Raddison Blue 
Hotel, Ahmedabad - 380006 (Gujarat ) 

29/2019- Addl. Commr. dated 
08.11.2019 

Additional Commissioner of 
Customs, Jaipur 

Shri Kamlesh G. Mandaliya  (Director- M/s Mandliya Jewels Pvt. 
Ltd.), C-6/7, Bijal Apartment, Near Panchwati, Opp. Raddison Blu 
Hotel, Ahmedabad – 380006 (Gujarat).  

29/2019- Addl. Commr. dated 
08.11.2019 

Additional Commissioner of 
Customs, Jaipur 

M/s Gunvantlal Jamnadas Mandaliya through Proprietor Shri 
Gunvantray J. Mandaliya, C-6/7, Bijal Apartment, Near 
Panchwati, Opp. Raddison Blue Hotel, Ahmedabad – 380006 
(Gujarat).  

29/2019- Addl. Commr. dated 
08.11.2019 

Additional Commissioner of 
Customs, Jaipur 

M/s Entire Logistics Pvt. Ltd., Customs House Broker, B-362, Lok 
Vihar, Pitam Pura, New Delhi-110034.  

29/2019- Addl. Commr. dated 
08.11.2019 

Additional Commissioner of 
Customs, Jaipur 

Shri Shivkaran Nehra, Manager, M/s Entire Logistics Pvt. Ltd., 
Plot No. 40, Rohini Vihar, Bhandrna, Harmada, Jaipur. 29/2019- Addl. Commr. dated 

08.11.2019 
Additional Commissioner of 
Customs, Jaipur 

 

;fn dksbZ O;fDr bl vihy&vkns'k ls vlarks"k dk vuqHko djrk gS  rk sog bl vkns'k ds izfr ;FkkfLFkfr] uhps  crk, x, 
l{ke vf/kdkjh dks vihy ;k iqujh{k.k vkosnu izLrqr dj ldrk gS %& 

 Any person aggrieved by this Order-in-appeal may file an appeal or revision 
application, as the case may be against such order, to the appropriate authority in the 
following way:- 

 

1- H k k j rl jd k jd k s i q u j h { k . k v k o s n u  % & 
  Revision Application to Government of India :- 
 

(1) lhek 'kqYdvf/kfu;e ] 1962 dh /kkjk 129 ¼M+M+½ ds vUrxZruhpscrk, x, ekeyksa ds ckjsesaiwoksZDr /kkjk 129 ¼v½ dh 
mi&/kkjk ¼1½ ds izFkeijUrqd ds varxZriqujh{k.kvkosnula;qDrlfpo] Hkkjrljdkj] foÙkea=kky;] jktLofoHkkx] 
thou nhiHkou] pkSFkheafty] lalnekxZ] ubZfnYyh& 110001 dh tkuhpkfg,A 

 (1) A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, 
Department of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 
110001 under  Section – 129 DD of the Customs Act, 1962, in respect of the following 
cases covered by first proviso to subsection (1) of Section 129A ibid; 

 (a) any goods imported or exported as baggage; 
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 (b) any goods loaded in a conveyance for importation into India, but which are not 
unloaded at their place of destination in India, or so much of the quantity of such goods 
as has not been unloaded at any such destination if goods unloaded at such destination 
are short of the quantity required to be unloaded at that destination; 

 (c) payment of drawback as provided in Chapter X, and the rules made thereunder: 
 
¼2½ lhek 'kqYdvihYlfu;ekoyh 1982 ds fu;e 8 ¼,½ ds vUrxZrfofufnZf"Vrizi=k la[;k M-d- 8 esapkjizfr;ksaesa] 

izsf"krvkns'k ds izfrvkns'kizsf"krfnukad ls rhuekl ds Hkhrjewy&vkns'k ,oavihy&vkns'k dh nks&nksizfr;ksa ds 
lkFkmDrvkosnufd;ktkukpkfg,AbldslkFk [kkrk M+ dk eq[;'kh"kZ ds varxZr :i;s 200@& ¼nks lkS½ dsoy dh 
fu/kkZfjrQh dsHkqxrku ds lcwr ds lkFkVh vkj&6 pkyku dh izfrHkhgksuhpkfg,A ¼;fn ewyvkns'k dh jde ,d yk[k 
ls vf/kdgksrks 1000@& :i;s½ 

 
(2) The above application shall be made in duplicate in form No. C.A.- 8 as specified under 

Rule 8A of the Customs (Appeals) Rules, 1982, within 3 months from the date on which 
the order, ought to be appealed against is communicated and shall be accompanied by an 
equal number of copies each of the Order in Original and Order-in-Appeal, one of which 
at least be a certified copy. It should be also accompanied by a copy of TR-6 challan 
evidencing payment of prescribed fee of Rs. 200/- (Rupees Two Hundred only) under 
Major Head of Account and Rs. 1000/- if the amount of Order in Original exceeds Rs. 
1,00,000/-. 

 
2- lhe k ' k q Yd ] d s Un z h; mRi kn ' k q Yd ,o alsokdjvi hyh; U;k; k f / kdj.k  d s i z frvihy 
 Appeal to Customs, Excise & Service Tax Appellate Tribunal 
 
1. इस आदशे के िव  सीमा शु क अिधिनयम 1962 क  धारा 129ए के अंतगत सीमा शु क,उ पाद शु क ,सेवाकर 

अपीलीय ािधकरण म तीन माह क  अविध म अपील क  जा सकेगी । जैसा क सीमा शु क अिधिनयम 1962 क  
धारा 129 क  उपधारा (3) के ावधान  म व णत ह ै। आदशे के अ य िब दु  ,िजसम सीमा शु क िनधारण के 
उ े य से माल के  मू य एवं सीमा शु क क  दर आ द िब दु  पर अपीलीय ािधकरण क  िवशेष पीठ ,पि म 
लॉक ,आर.के.पुरम ,नई- द ली म क  जा सकेगी तथा अ य मामल  से संबंिधत े ीय पीठ द ली म क  जा 

सकती है ।  
 
(1) Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North  regional 

bench of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. 
Puram, New Delhi- 110066. 

 
¼2½ lhek 'kqYd ¼vihy½ fu;ekoyh 1982 dh /kkjk 6 ds vUrxZrizi=k lh,&3 esa fu/kkZfjrfd, vuqlkjvihyh; 

U;k;kf/kdj.kdksrhuekl ds Hkhrj dh xbZvihyfd;ktkukpkfg,Avihy&vkns'k dh ds fo:) vihyfd, x, 
vkns'kdkspkjizfr;ksalfgr ¼ftuesa ls de ls de ,d izekf.kr izfr gks½ :- 200@& ¼nks lkS½ dsoy dh] 
Qhllgk;djftLVªkj ds uke ls js[kkafdrcSadMªk¶V ds :iesalaca) dh tk;A ;g Mªk¶V ml LFkku ds 
fdlhukferlkoZtfud {ks=k ds caSd dh 'kk[kk dk gkstgk¡ mDrU;k;kf/kdj.k dh ihBfLFkrgSA 

 

(2) The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in 
form CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be 
accompanied with the copy of order appealed against one of which at least be a certified 
copy and should be accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form 
of crossed bank draft in favour of Asst. Registrar of a branch of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

 
3- lhek 'kqYdvf/kfu;e] 1962 dh /kkjk129A(6) ds vuqlkjvihyKkiudh ,d izfr ds lkFkfofgrU;k;ky; 

'kqYdeqnzkad(Court Fee Stamps),tSlkfduhpscrk;kx;kgS] yxk;kgksukpkfg,%& 
 
¼d½  ;fnewyvkns'kesaekax dh xbZlhek 'kqYd] C;kt ,oavkjksfir 'kkfLr dh jkf'k :- 5,00,000/-vFkokmlls de gS] rks 

:- 1,000/-; 
 
¼[k½  ;fnewyvkns'kesaekax dh xbZlhek 'kqYd] C;kt ,oavkjksfir 'kkfLr dh jkf'k :- 5,00,000/- ls vf/kdrFkk :-

50,00,000/-rdgS] rks :- 5000/-; 
 
¼x½  ;fnewyvkns'kesaekax dh xbZlhek 'kqYd] C;kt ,oavkjksfir 'kkfLr dh jkf'k :- 50,00,000/- ls vf/kdgS] rks :- 

10,000/-  
 
(3)  An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and 

interest or of levy of penalty in relation to which the appeal is made, be accompanied by a 
fee of— 

 (a) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is five lakh rupees or less, one thousand 
rupees; 
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 (b) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than five lakh rupees but not 
exceeding fifty lakh rupees, five thousand rupees; 

 (c) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand 
rupees: 

¼4½ buvkSjlacaf/krekeyksadksfu;a=k.kdjusokysfu;eksa dh vksjHkh /;kuvkdf"kZrfd;ktkrkgStkslhek 'kqYd] dsUnzh; mRikn 
'kqYd ,oalsokdjvihyh; U;k;kf/kdj.k ¼dk;kZfof/k½ fu;e] 1982 esafufgrgSaA 

 
(4) Attention in also invited to the rules covering these and other related matters contained in 

the Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 
 
(5) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is 
in dispute. 
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ORDER IN APPEAL NO.23-29(SM)/CUS/JPR/2021 
PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS),  

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 
 

This appeal has been filed under section 128 of the Customs Act, 
1962(hereinafter also referred to as “the Act”) by the following parties against the 
Order-in-Original No. 29/2019- Addl. Commr. dated 08.11.2019 (hereinafter 
referred to as “the impugned letter”) issued by the Additional Commissioner of 
Customs, Jaipur (hereinafter also referred to as “the authority”)- 

S. 
No. 

Name & address of the Appellant 

1 Shri Manubhai Chunilal Soni, P-3, Vishwaketu-2 Tower, Opposite I.O.C. Petrol Pump, 
Near Simandhar Derasar, Bodakdev, Ahmedabad - 380015 (Gujarat). (hereinafter 
also referred as the “ appellant no. 1”) 

2 M/s Mandaliya Jewels Pvt. Ltd., 1106, Padmani no Khacho, Pankore Naka, Ahmedabad 
(Gujarat). (hereinafter also referred as the “ appellant no. 2” ) 

3 Shri Gunvantray J. Mandaliya  (Director: M/s Mandaliya Jewels Pvt. Ltd., 
 Proprietor: M/s Gunvantlal Jamnadas Mandaliya), C-6/7, Bijal Apartment, 
Near  Panchwati, Opp. Raddison Blue Hotel, AHMEDABAD- 380006 (Gujarat). 
(herein after also referred as the “appellant no. 3” ) 

4 Shri Kamlesh G. Mandaliya  (Director- M/s Mandliya Jewels Pvt. Ltd.), C-6/7, Bijal 
Apartment, Near Panchwati, Opp. Raddison Blu Hotel, Ahmedabad– 380006 (Gujarat). 
(hereinafter also referred as the “appellant no. 4” ) 

5 M/s Gunvantlal Jamnadas Mandaliya through Proprietor Shri Gunvantray J. Mandaliya, 
C-6/7, Bijal Apartment, Near Panchwati, Opp. Raddison Blu Hotel, Ahmedabad– 
380006 (Gujarat). (hereinafter also referred as the “appellant no. 5”) 

6 M/s Entire Logistics Pvt. Ltd., Customs House Broker, B-362, Lok Vihar, Pitam Pura, 
New Delhi-110034. (hereinafter also referred as the “appellant no. 6”)  

7 Shri Shivkaran Nehra, Manager, M/s Entire Logistics Pvt. Ltd., Plot No. 40, Rohini 
Vihar, Bhandrna, Harmada, Jaipur.(here in after also referred as the “appellant no. 
7” ). 

 

 2 The relevant facts for the purpose are that Directorate of Revenue 
Intelligence (DRI), Ahmedabad Zonal Unit, Ahmedabad received information from 
the Joint Director of Income Tax (Inv.), Unit-2, Ahmedabad that during the 
enquiries and investigation in a case, it was admitted by Shri Manubhai C. Soni and his 
son Shri Ajendra M. Soni in their statements recorded under section 131 of IT Act, 
1961 that as much as 10 entities were being run from their office address.It had 
further been revealed from the statement of Shri Manubhai C. Soni recorded by 
Income Tax Department that all the business activities of these entities were being 
controlled by him and all these entities/their concerned persons are merely name 
lenders. He also explained modus operandi of his activities establishing that huge 
funds amounting to Rs. 741 Crores were transferred to M/s Right Built Limited and 
other concerns at Hong Kong under the garb of import of precious stones.  

2.1 Based on the information, main premises from where all business activities of 
Shri Manubhai C. Soni and his son Shri Ajendra M. Soni, were conducted at 102, First 
Floor, Shoppers Plaza-5, Above SBI Bank, C. G. Road, Ahmedabad was searched by 
the officers of DRI, Ahmedabad Zonal Unit under Panchnama dated 
08.08.2018.During the course of search, some precious and semi-precious rough 
stones kept in boxes were found in the premises. It was further learnt that accounts 
of different firms were being maintained in the said premises on instruction of Shri 
Manubhai C. Soni. These firms/companies are (i) M/s. Ganga Impex, (ii) M/s. Jamna 
Impex, (iii) M/s. N.N. Impex, (iv) M/s. K.G.Impex, (v) M/s. Gunwantlal Jamnadas 
Mandaliya, (vi) M/s. Mandaliya Jewels Private Limited, (vii) M/s. Ram Enterprise & 
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(viii) M/s. Shiv Enterprise. Semi-precious stones weighing 16.288 Kg. packed, sealed 
in four boxes were detained. Enquiries made at the end of some of Indian directors 
of Hong Kong based exporters who exported goods from Hong Kong to Indian 
firms/companies revealed that those directors of Hong Kong based companies were 
for namesake only and all transactions/affairs of these Hong Kong based exporters 
were being handled by Shri Manubhai C. Soni, his elder son Shri AjendraSoni and 
their other accomplice in the syndicate. It was also observed that proprietors of all 
the local trading firms who were shown as buyers of Precious/semi-precious stones 
were also for namesake and they were not aware of exact business activities 
conducted in their respective firms and all these firms were also handled by Shri 
Manubhai C. Soni and his son Shri Ajendra M. Soni.  

2.2 The value of the detained precious and semi-precious stones weighing 16.288 
Kg. as determined by independent valuer empanelled under Public Notice No. 17/2018 
dated 27.07.2018 issued by the Commissioner of Customs (Preventive), Jodhpur vide 
C. No. VIII(H)9/CT/01/2017was sought. Vide Panchanama dated 19.01.2019 was 
determined as Rs. 11,87,601/-. 

2.3 Documents related to 16 Bills of Entry received from Vijaya Bank, Ambawadi, 
Ahmedabad, through which total 56.59 Kg (282945 CT) of rough of precious stones 
emerald had been imported by doing overvaluation by firms/companies namely M/s 
Gunvantlal Jamndaas Mandaliya, M/s Mandaliya Jewels Pvt. Ltd., M/s Ganga Impex, 
M/s Jamna Impex and assessable value of which was shown as Rs. 25,18,37,738/-. It 
was admitted that those 16.288 Kg was part of 56.59 Kg of precious stones imported 
by M/s Gunvantlal Jamnadas Mandaliya, M/s Mandaliya Jewels Pvt. Ltd., M/s Ganga 
Impex, M/s Jamna Impex.  

2.4 The precious and semi-precious stones (emerald rough with major quantity, 
Gun Metal and Multi Tourmaline in meager quantity) weighing 16.288 Kgs. valued at 
Rs. 11,87,601/- were seized on 23.01.2019 under Section 110 of Customs Act, 
1962.As segregation was not possible that the goods of 16.288 Kg. can be segregated 
based on their respective importers due to non availability of the remaining goods 
out of 56.59 Kg. of precious and semi-precious stones, hence, the declared value of 
these 16.288 Kg computed on the basis of declared value of 56.59 Kg of precious and 
semi-precious stones imported vide the 16 Bills of Entry valued at Rs. 25,18,37,738/-
.  Accordingly, on pro-rata basis, declared value of 16.288 kg of seized precious and 
semi-precious stones was ascertained as Rs. 7,24,85,122/-.  

2.5 The actual value of consignments weighing 56.59 kg (282945 CTM) was 
ascertained on pro-rata basis as Rs.18,01,843/- on the basis of valuation report 
dated 31.07.2018 of the Government Approved Valuer of Income Tax Authorities. 
Vide the said valuation report, total 111.506 kg found during the search by Income 
Tax authority, had been ascertained to Rs. 35,50,385/-. Therefore, the actual value 
of 56.59 Kg has been taken on the basis of valuation done in respect of 111.506 kg. 
i.e. [(Rs. 35,50,385 / 111.506 kg.) X 56.59 kg] which comes to Rs. 18,01,843/-. The 
declared value of these 56.59 kg precious and semi-precious stones is Rs. 
25,18,37,738/-. 
 
3. From the investigation it appeared that-  

(i) imports have been made by overvaluing the goods i.e. precious and 
semi-precious stones i.e. emerald/ruby rough etc.to remit the foreign 
exchange overseas either to cover the differential costs of other 
imports or to park money abroad for unlawful activities. Shri Manubhai 
C. Soni and his son Shri Ajendra M. Soni, both actual owners of these 
goods has rotated these same goods for export and import by 
overvaluing and over invoicing at the time of import and there by 
indicating larger conspiracy of siphoning huge excess money from the 
country through banking channels by adopting such modus-operandi. 
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The intention appeared to move money for the purpose of disguising its 
origins and integrating it into the formal economy.  

(ii) M/s Gunvantlal Jamnadas Mandaliya, M/s Ganga Impex, M/s Jamna 
Impex and M/s Mandaliya Jewels Pvt. Ltd along with Shri Manubhai C. 
Soni and Shri Ajendra M. Soni who also happen to fall under the 
definition of importer as given under Section 2(26) of Customs Act, 
1962, have contravened the provisions of Section 46(4) of Customs 
Act, 1962 read with Section 11 of Foreign Trade (Development and 
Regulation) Act, 1992 and Rule 11 and 14 of the Foregin Trade 
(Regulation) Rules, 1993 in as much as they had intentionally imported 
16 consignments of precious and semi-precious stones i.e. emerald 
rough etc. by mis declaring the value.  

(iii) Hong Kong based firms which were also handled by Shri Manubhai C. 
Soni and his son Shri AjendraSoni have deliberately given false 
declarations, certifying the correctness of the declaration made in the 
invoices raised by them. Shri Ajendra M. Soni himself is the director 
of M/s Right Built Limited who is the main exporter from Hong Kong in 
this syndicate. It also appeared from evidences on records that Hong 
Kong based exporters namely M/s Asia Gems, M/s B. S. Enterprises, 
M/s Jewels Gem H.K. have clear links with Shri Manubhai C. Soni and 
Shri Ajendra M. Soni and all firms/companies operated/handled by 
both of them. The import of precious and semi-precious stones i.e. 
emerald rough etc. made by these firms/companies is to derive illegal 
benefits in contravention to the provisions of Customs Act, 1962, 
Foreign Trade (Development and Regulation) Act, 1992 and Foreign 
Trade (Regulation) Rules, 1993. Therefore, the imports made by these 
firms/companies and Shri Manubhai C. Soni and Shri Ajendra M. Soni 
mis-declaring the actual value falls under the category of “Illegal 
Imports” as per Section 11A (a) of the Customs Act, 1962 and the said 
Act on their part constitute “Smuggling” as defined in Section 2(39) of 
the Customs Act, 1962. Further, all these acts on the part of these 
firms/companies i.e. M/s Gunvantlal Jamnadas Mandaliya (including its 
directors Shri Gunvantray J. Mandaliya and Shri Kamlesh G. 
Mandaliya), M/s Ganga Impex, M/s Jamna Impex and M/s Mandaliya 
Jewels Pvt. Ltd along with Shri Manubhai C. Soni and Shri Ajendra M. 
Soni, have rendered the imported goods liable for confiscation under 
Section 111 (m) of the Customs Act, 1962. Further, non –declaration of 
multi tourmaline and gun metal in the respective bills of entry have 
rendered the imported goods liable for confiscation under Section 111 
(m) of the Customs Act, 1962.The said Acts of omission and 
commission on the part of M/s Gunvantlal Jamnadas Mandaliya, M/s 
Ganga Impex, M/s Jamna Impex and M/s Mandaliya Jewels Pvt. Ltd 
along with Shri Manubhai C. Soni and Shri Ajendra M. Soni have 
rendered themselves, jointly and severally, liable for penal action under 
the provisions of Section 112 (a) & (b), 114AA and 117 of the Customs 
Act, 1962. 

(iv) The documents for customs clearance related to consignments 
imported under Bills of Entry No. 5768796 dated 28.03.2018, 5781560 
dated 29.03.2018, 5781534 dated 29.03.2018, 5767682 dated 
28.03.2018 was filed by Customs Broker M/s Entire Logistics Pvt. Ltd. 
The imports were made in the name of M/s Gunvantlal Jamnadas 
Mandaliya (Proprietor:- Shri Gunvantray J. Mandaliya), 4839, Soutiyo 
Ka Chowk, KKJB ka Rasta, Tisra Chouraha, Johri Bazar, Jaipur, having 
IEC 812015070. Shri Gunvantray J. Mandaliya has aided and abetted 
Shri Manubhai C. Soni and his son Shri Ajendra M. Soni in opening shell 
firm in his name for some monetary gain. His act has resulted in 
opening a channel for the masterminds of the fraudulent import of 
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precious and semi-precious stones i.e. emerald rough etc. at over-
valued rates using the IEC of his company which is a proprietorship 
concern.  

(v) The documents for customs clearance related to consignments 
imported under Bills of Entry No. 5767679 dated 28.03.2018, 5781531 
dated 29.03.2018, 5767635 dated 28.03.2018, 5782595 dated 
29.03.2018 were filed by CHA M/s  Entire Logistics Pvt. Ltd., imports 
of which were made in the name of M/s Mandaliya Jewels Pvt. Ltd. 
(Shri Gunvantray J. Mandaliya and Shri Kamlesh G. Mandaliya are 
directors), 1106, Padmani no Khacho, Pankore Naka, Ahmedabad, having 
IEC 813026474. Shri Kamlesh G. Mandaliya and Shri Gunvantray J. 
Mandaliya, both of the directors of M/s Mandaliya Jewels Pvt. Ltd. 
have aided and abetted Shri Manubhai C. Soni and his son Shri Ajendra 
M. Soni in operating from shell firm in their names for some monetary 
gain and they had consented to operate the same and even helped him 
in their operations. Their act has resulted in opening a channel for the 
masterminds of the fraudulent import of precious and semi-precious 
stones i.e. emerald rough etc. at over-valued rated using the IEC of 
their company.  

(vi) The documents for customs clearance related to consignments 
imported under Bills of Entry No. 5767630 dated 28.03.2018, 5781520 
dated 29.03.2018, 5767633 dated 28.03.2018, 5781526 dated 
29.03.2018 were filed by Customs Broker M/s Entire Logistics Pvt. 
Ltd., imports of which were made in the name of M/s Ganga Impex ( 
Properietor:- Smt. Shakeela Mehamud Khanapuri), B-216, Vidhyadhar 
Nagar, Jaipur- 302039 having IEC 1316913686. Smt. Shakeela 
Mehamud Khanapuri, Proprietor of M/s Ganga Impex, Ahmedabad has 
aided and abetted Shri Manubhai C. Soni and his son Shri Ajendra M. 
Soni in opening of shell firm in her name for some monetary gain and 
she consented to operate the same. Her act has resulted in opening a 
channel for the masterminds of the fraudulent import of precious and 
semi-precious stones i.e. emerald rough etc. at over-valued rated using 
the IEC of her firm. 

(vii) The documents for customs clearance related to consignments 
imported under Bills of Entry No. 5767632 dated 28.03.2018, 5781523 
dated 29.03.2018, 5767675 dated 28.03.2018, 5781528 dated 
29.03.2018 was filed by Customs Broker M/s Entire Logistics Pvt. Ltd., 
imports of which were made in the name of M/s Jamna Impex 
(Proprietor:- Ms. Zaina Mehamud Khanapuri), B-216, Vidyadhar Nagar, 
Jaipur having IEC 1316913791. Ms. Zaina Mehamud Khanapuri, 
Proprietor of M/s Jamna Impex, Ahmedabad has aided and abetted 
Shri Manubhai C. Soni and his son Shri Ajendra M. Soni in opening of 
shell firm in her name for some monetary gain and she consented to 
operate the same. Her act has resulted in opening a channel for the 
masterminds of the fraudulent import of precious and semi-precious 
stones i.e. emerald rough etc. at over-valued rated using the IEC of 
her firm. 

(viii)  Shri Ajendra M. Soni is equally involved in the whole conspiracy of 
over valuation of imported goods and appeared to have played his role 
one of the master minds.   

(ix) Shri Manubhai C. Soni and Shri Ajendra M. Soni, Shri Gunvantray J. 
Mandaliya, Proprietor of M/s Gunvantlal Jamnadas Mandaliya and 
Director of M/s Mandaliya Jewels Pvt. Ltd, Shri Kamlesh G. Mandaliya, 
Director of M/s Mandaliya Jewels Pvt. Ltd.,  Smt. Shakeela Mehamud 
Khanapuri, Proprietor of M/s Ganga Impex, Ms. Zaina Mehamud 
Khanapuri, Proprietor of M/s Jamna Impex by their acts and omissions, 
knowingly imported precious and semi-precious stones by grossly mis-
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declaring and inflating their value (including non declaration of 
description of multi tourmaline, tourmaline and gun metal) rendering 
the said goods liable to confiscation under Section 111 of Customs Act, 
1962 and rendered themselves, jointly and severally, liable for penal 
action under Section 112 (a) & (b), 114AA and 117 of the Customs Act, 
1962. 

(x) Apart from the above importers and their proprietors/directors, Shri 
Manoj Prabhuram Mirani, Proprietor of M/s Global Impex, Ahmedabad 
is also the person who has played vital role in opening of shell firms 
M/s Ganga Impex and M/s Jamna Impex, proprietors of whose are 
Smt. Shakeela Mehamud Khanapuri and Ms. Zaina Mehamud Khanapuri 
respectively.  His act has resulted in opening a channel for the 
masterminds of the fraudulent import of precious and semi-precious 
stones i.e. emerald rough etc. at over-valued rates using the IECs of 
M/s Ganga Impex and M/s Jamna Impex. The acts and omissions of 
Shri Manoj P. Mirani rendered themselves liable for penal action under 
Section 112 (a)& (b), 114AA and 117 of the Customs Act, 1962. 

(xi) Shri Shivkaran Nehra, Manager of M/s Entire Logistics Pvt. Ltd., 
Customs Broker was looking after customs clearance of imported rough 
precious and semi-precious stones and was aware of each and every 
aspect of conspiracy. Being G Card Holder in terms of provisions of 
Regulation 17 (7) (ii) of CBLR, 2013, it was his responsibility to 
intimate the actual facts to the Customs authorities which has clearly 
been laid down in Regulation 11 (d) of CBLR, 2013. Being Customs 
Broker, M/s Entire Logistics Pvt. Ltd. have failed to exercise proper 
supervision to ensure the proper conduct of his employees in the 
transaction of business and they are fully responsible for all acts or 
omissions of their employees during their employment which was 
required under Regulation 17 (9) of CBLR, 2013. The acts and omissions 
of Shri Shivkaran Nehra, an employee of Customs Broker M/s Entire 
Logistics Pvt. Ltd. rendered themselves (Shri Shivkaran Nehra, an 
employee of Customs Broker M/s Entire Logistics Pvt. Ltd and Customs 
Broker M/s Entire Logistics Pvt. Ltd) liable for penal action under 
Section 112 (a) & (b), 114AA and 117 of the Customs Act, 1962.  

 
4.  Accordingly, (1) M/s Gunvantlal Jamnadas Mandaliya(through Proprietor- Shri 
Gunvantray J. Mandaliya), 4839, Soutiyo Ka Chowk, KKJB ka Rasta, TisraChouraha, 
Johri Bazar, Jaipur, (2) M/s Mandaliya Jewels Pvt. Ltd. and its Directors (Shri 
Gunvantray J. Mandaliya and Shri Kmalesh G Mandaliya), 1106, Padmani no Khacho, 
Pankore Naka, Ahmedabad, (3) M/s Ganga Impex (through Proprietor-Mrs. Shakeela 
MehamudKhanapuri), B-216, Vidyadhar Nagar, Jaipur, (4) M/s Jamna Impex (through 
Proprietor- Ms. Zaina Mehamud Khanapuri), B-216, Vidhyadhar Nagar, Jaipur and (5) 
Shri Manubhai C. Soni and (6) Shri Ajendra M. Soni (both the defacto 
owners/controllers of M/s Gunvantlal Jamnadas Mandaliya, M/s Mandaliya Jewels 
Pvt. Ltd., M/s Ganga Impex and M/s Jamna Impex), jointly and severally, were called 
upon to show cause as to why: 
 

(i) The declared value of USD 3827321 (Rs. 25,18,37,738/-) for the 
import of  total 16 consignments of Rough Precious and Semi-precious 
Stones i.e.  Rough Emerald weighing 56.59 Kg. (282945 Carats) should not 
be rejected  and re-determined at USD 27384 (Rs. 18,01,843/- under 
Section 14 of the  Customs Act, 1962 read with Customs Valuation 
(Determination of Value  of Imported Goods), 2007;  
(ii) The declared value of USD 1101598 (Rs. 7,24,85,122/-) of seized 
16.288 Kg  of Rough Precious and Semi-precious Stones out of the above 
56.59 Kg  should not be rejected and re-determined at USD 18,048 (Rs. 
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11,87,601/-)  under Section 14 of the Customs Act, 1962 read with Customs 
Valuation  (Determination of Value of Imported Goods), 2007 for;  
(iii) The said seized goods i.e. 16.288 Kg. of Rough Precious and Semi-
precious  Stones actually valued at Rs. 11,87,601 (re-determined 
Assessable Value)  should not be confiscated under Section 111 (m) of the 
Customs Act, 1962;  
(iv) Penalty should not be imposed upon them under Section 112(a) & (b) and 
 Section 114AA of the Customs Act, 1962; 
(v) Penalty should not be imposed upon them under Section 117 of the 
 Customs Act, 1962; 

 

4.1  Shri Manoj Prabhuram Mirani, Proprietor of M/s Global Impex, E-702, Kaveri 
Pratham, Shilaj, AHMEDABAD was also called upon to Show Cause to as to why 
penalty should not be imposed upon him under Section 112 (a) & (b), Section 114AA 
and Section 117 of the Customs Act, 1962 

4.2  M/s. Entire Logistics Pvt. Ltd., Customs Broker (CHA No. 
AABCE7664ACH002) and Shri Shivkaran Nehra, Manager of M/s. Entire Logistics 
Pvt. Ltd., Jaipur were also called upon to show cause as to why penalty should not be 
imposed upon them under Section 112 (a) & (b), Section 114AA and Section 117 of the 
Customs Act, 1962. 

5.  The show cause notice dated 06.02.2019 culminated into the impugned order, 
wherein it was held as under- 
 

(i) The  declared value of USD 3827321 (Rs. 25,18,37,738/- in respect the 
import of total 16 consignments of Rough Precious and Semi-precious 
Stones i.e. Rough Emerald weighing 56.59 Kg. (282945 Carats) was 
rejected and re-determined at USD 27384 (Rs. 18,01,843/-) under 
Section 14 of the Customs Act, 1962 read with Customs Valuation 
(Determination of Value of Imported Goods), 2007;  

(ii) The declared value of USD 1101598 (Rs. 7,24,85,122/-) of seized 16.288 
Kg of Rough Precious and Semi-precious Stones out of the above 56.59 Kg 
rejected and re-determined at USD 18,048 (Rs. 11,87,601/-) under 
Section 14 of the Customs Act, 1962 read with Customs Valuation 
(Determination of Value of Imported Goods), 2007;  

(iii) Seized goods i.e. 16.288 Kg. of Rough Precious and Semi-precious Stones 
actually valued at Rs. 11, 87,601/- (re-determined Assessable Value) 
confiscated under Section 111 (m) of the Customs Act, 1962. Option of 
redemption on payment of a fine of Rs.2,50,000/- given in terms of 
Section 125 of the Customs Act, 1962 to ShriShri Manubhai C. Soni.  

(iv) Penalty of Rs.10,00,000/- each imposed under Section 112 (a)(b) (iii) of 
the Customs Act, 1962 upon both Shri Manubhai ChunilalSoni and Shri 
Ajendra Manubhai Soni.  

(v) Penalty of Rs 5,00,000/- each imposed under Section 114AA of the 
Customs Act, 1962 upon both Shri Manubhai ChunilalSoni and Shri Ajendra 
Manubhai Soni. 

(vi) Penalty of Rs. 1,00,000/- each imposed under Section 112 (a)(b) (iii) of the 
Customs Act, 1962 upon M/s Mandaliya Jewels Pvt. Ltd.,M/s Gunvantlal 
Jamnadas Mandaliya Proprietor Shri Gunvantray J. Mandaliya, Shri 
Gunvantray J. Mandaliya,Director of M/s Mandaliya Jewels Pvt. Ltd., Shri 
Kamlesh G. Mandaliya,  Director- M/s Mandliya Jewels Pvt. Ltd., M/s Ganga 
Impex, Proprietor- Smt. Shakeela Mehamud Khanapuri, M/s Jamna Impex 
Proprietor- Ms. Zaina Mehamud Khanapuri, Shri Manoj Prabhuram Mirani, 
Proprietor of M/s Global Impex and Shri Shivkaran Nehra, Manager, M/s 
Entire Logistics Pvt. Ltd.  
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(vii) Penalty of Rs 50,000/- each imposed under Section 114AA of the Customs 
Act, 1962 upon M/s Mandaliya Jewels Pvt. Ltd., M/s Gunvantlal Jamnadas 
Mandaliya Proprietor Shri Gunvantray J. Mandaliya, Shri Gunvantray J. 
Mandaliya, Director of M/s Mandaliya Jewels Pvt. Ltd., Shri Kamlesh G. 
Mandaliya, Director- M/s Mandliya Jewels Pvt. Ltd., M/s Jamna Impex  
Proprietor- Ms. Zaina Mehamud Khanapuri, Shri Manoj Prabhuram Mirani, 
Proprietor of M/s Global Impex and Shri Shivkaran Nehra, Manager, M/s 
Entire Logistics Pvt. Ltd.  

(viii) Penalty of Rs 50,000/- imposed under Section 117 of the Customs Act, 
1962 upon M/s Entire Logistics Pvt. Ltd., Customs House Broker. 

6. Being aggrieved with the impugned order the appellants filed appeals inter alia 
on the following grounds- 

 A. Appellant No. 1 

 (i) There is gross violation of principal of natural justice in the 
adjudication as  their  request for production of witnesses and their 
cross examination was  rejected  andthe appellant had not been informed 
beforehand about the  decision of not to call any of the concern persons 
as witness. The adjudicating  authority has  concluded the adjudication 
process without even informing the  appellant that the  request for 
production of witnesses  and also their cross  examination was rejected; 
and such decision of the adjudicating  authority is  conveyed to the 
appellant only while passing the final adjudication order. Request for 
cross examination has to be dealt  withby  separate order and such 
request cannot be decided and rejected alongwith the  final adjudication 
order.  
(ii) The adjudicating authority placed reliance on the statements of 
various  persons including him. Statement of none of the person was 
admissible in  view of the scheme of Section 138B of the Customs Act. A 
statement made  and signed by a person before a Customs Officer during 
the course of any  enquiry under the Customs Act is relevant for the 
purpose of proving the  truth of  the facts which it contains only 
when the person who made such  statement is  examined as a witness in the 
case before the adjudicating  authority, and  the  adjudicating 
authority was of the opinion that, having regard to the  circumstances of the 
case, such statement should be admitted  in evidence in  the interests of 
justice. Section 138B of the Customs Act mandatorily provides for  this 
procedure, and sub section (2) thereof alsolays down that this procedure shall 
apply in relation to any proceedings under this Act, other than a proceeding 
before a Court. 

 (iii) Request for cross examination of a person, whose statement was relied 
upon by  the revenue cannot be denied only because the statement was 
not retracted and also one statement cannot be used as corroborative 
evidence for another statement because  corroboration must be by way of 
independent evidence and not statement of another person. There is no 
evidence other than these statements on which the allegations were made in 
the show cause notice and the liabilities are now fastened on the appellant 
under the impugned order. The allegation that the appellant was managing and 
controlling business conducted in the name and style of ten different firms 
was also based only on the statements of  the above referred persons. These 
allegations are now held to be established and proved while passing the 
impugned order, but this conclusion is arrived at in the impugned order only on 
the basis of the statements of all these persons. Therefore, the action of 
relying on statements of  such persons for condemning the appellant 
without allowing an opportunity of cross examination of such persons is an 
impermissible and unauthorised action in the facts of the present case.  
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 (iv)  The allegation that the appellant was managing and controlling business 
conducted in  the name and style of ten different firms was also based only 
on the statements of the above  referred persons. These allegations are 
now held to be established and proved while passing the impugned order, but 
this conclusion is arrived at in the impugned order only on the basis of the 
statements of all these persons. Therefore, the action of relying on 
statements of such persons  for condemning the appellant without 
allowing an opportunity of cross examination of such persons is an 
impermissible and unauthorised action in the facts of the present case.  
(v) The appellant has cited various judgments in support of their 
submissions. 

 (vi) Statements of all the persons were obtained under pressure, force, 
duress and coercion and contents of such statements were factually 
incorrect. Therefore it was  obligatory of the adjudicating authority to 
have called such persons as witness for  ascertaining the truth. There is no 
evidence showing that the appellant was actually handling business activities 
of the firms and that money paid by the appellant to any of these persons. 

 (vii) The value of the imported goods is decided on incorrect, biased and 
inadmissible  evidence. The Deptt. has not appointed any qualified valuer for 
the purpose of seized goods and for ascertaining their value. The adjudicating 
authority has relied upon the survey of Income Tax Department and 
statement of the appellant, but neither the said survey nor the appellant’s 
statement were admissible as evidence in the proceedings under Customs Act.  

 (viii) Value of imported goods is a matter of evidence and cannot be 
determined on the  basis of statements of any person except the actual 
supplier of the goods. The appellant’s statements were obtained under force, 
duress and pressure and same is the position as regards the statements 
obtained under Income Tax Act. Therefore none of such statements could be 
of any value for ascertaining the actual price of the goods imported by the 
concerned firms. 

 (ix)    Imposition of penalty under Section 112(a) & (b) and 114AA of the 
Customs Act is without justification in facts. It is not spelt out in the notice 
as well as the impugned order as to whether the appellant was engaged in 
carrying or removing or in depositing or in keeping or selling the imported 
goods. No evidence is adduced for appellant’s involvement in any of  such 
activities with any knowledge or reason to believe on his part that the goods 
were liable to confiscation. 

 (x) Penalties aggregating to Rs. 15 lacs are disproportionate and too high in 
 facts of the case.  
 
 B. Appellant No. 2, 3 & 4 

 (i) The appellant submitted on the line similar to the appellant no.1 
regarding  cross  examination. 
(ii) The entire case has been made out on the basis of assumptions and 
presumptions and there is absolutely no physical evidence available with the 
department to substantiate this hypothesis. The findings of the Adjudicating 
Authority that the appellant company is fictitious are ex-facie wrong and 
erroneous. The appellant is a private limited company registered under 
Companies Act, 1956 and Shri Gunvatray Mandaliya and Shri Kamlesh 
Mandaliya are the Directors of the appellant company. The appellants are 
registered with various departments and have been maintaining all the 
statutory records The appellants also hove a valid IEC Code for the purpose 
of import and export of rough precious and semi precious stones. The 
appellants hove been filing statutory returns regularly and all the imports 
made by the appellants are duly recorded in the statutory records. There is 
no evidence to prove that goods seized from Shri Manubhai C. Soni were part 
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of the goods imported by the appellants. During the relevant time, the 
appellant had imported rough emerald from HongKong under four bills of 
entry and all the transactions of the same are recorded in account books. 
Moreover, the appellant had not exported any emerald rough during the 
relevant period. Therefore, allegation that the appellant were involved in 
circular trading, are false and erroneous. Moreover, the Department has not 
produced any correlation in terms of the quantity and value of goods exported 
and imported by the appellant.  There is also no  proof that the value of the 
goods imported by the appellant was lesser than the declared value. Merely 
because some rough emerald were found at the premise of Shri Manubhai Soni 
cannot lead to the conclusion that the said goods were the same which were 
imported by the appellants. 

 (iii) Statements given by Shri Manubhai Soni were false and incorrect 
because these  statements merely allege the appellants for circular 
trading without any physical or tangible  evidence. The appellant is a 
registered company having its own registered addresses and have a valid IEC. 
So long as the case of financial and administrative control is not established 
as per the  provisions of Companies Act, 2013, the department cannot 
suggest that Shri Manubhai Soni was controlling the appellant company. 

 (iv)  The statements of the proprietors of the trading firms, who had 
purchased goods from the appellant are unreliable. The firms placed orders 
for purchase of goods and the goods  were delivered after payments were 
received by the appellant. It is unreasonable to assume that a person on 
whose name a firm is being operated and imports worth crores rupees are 
being made, would not have any knowledge of transactions being  made in his 
firm.  

 (v)  So long as the assessment of goods is complete and final at the time 
of import, Deptt has no authority in law to reopen a concluded assessment 
and re-determine the value on the  basis of the value of goods found at the 
premises of Shri Manubhai C. Soni. 
(vi)  Transaction value cannot be discarded without providing any evidence 
of  overvaluation  of goods. Placed reliance on the various judgments.  
(vii) None of the Indian firms or overseas companies is related to each 
other.  The goods imported by the appellant were in accordance with section 
17 of the  Customs Act and properly verified.  

 (vii) There is no proposal in the show cause notice for confiscation of goods 
imported by the appellant, hence penalty under Section 112(a) & (b) is 
unjustified. It is not spelt out in the notice as well as the impugned order as 
to whether the appellant was engaged in carrying or removing or in depositing 
or in keeping or selling the imported goods. No evidence is adduced for 
appellant’s involvement in any of such activities with any knowledge or reason 
to believe on his part that the goods were liable to confiscation. 

 (viii) There has been no mis-declaration by the appellant therefore Section 
 114AA of the Act was not applicable  and the penalty imposed upon appellant 
 is not sustainable.   

(ix) Penalties aggregating to Rs. 1.5 lacs are disproportionate and too high 
in  facts of the case as the total value of 16 consignments has been 
determined only  as Rs. 18,01,843/-. 

 (x) Imposition of penalty upon Shri Kamlesh Mandaliya and Shri 
GunvantrayMandaliya,  directors of the appellant company is   
unreasonable because they did not have any personal  interest in the 
conduct and business affair of the company. Merely signing the documents for 
the company is not a reason for imposition of personal penalty. Employees are 
not liable for personal penalty unless it could  be established that the 
employees were guilty of deliberate omission or commissions, but  there has 
been no such personal  omission or commissions on them. Emerald rough was 
imported by the company and all the other formalities for importing and 
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supplying the goods have been followed by the company. The goods are even 
otherwise not liable for confiscation. 

 
 C. Appellant No. 5 
 
 The appellant in the appeal memo on the line similar to the submission of the 
 appellant No. 2 to 4 in above para (i) to (ix) above.   
 
 D. Appellant No. 6 
 
 (i)  The Department has already penalized the present appellant with a 

penalty of  Rs.50,000/- under Regulation 13(12) of CBLR, 2018 on the basis 
of the same facts and legal  position. Now, even the Adjudicating Authority 
has imposed a penalty of Rs.50,000/- under  Section 117 of the Customs 
Act, 1962 for lack of supervision under Regulation 13(12) of CBLR,  2018 as 
is apparent from Para 47.2 of the Adjudication Order. This clearly amounts to 
double  jeopardy as the CBLR, 2018 Regulations were also framed under 
and are a part of Customs Act,  1962. Therefore, on the basis of same 
facts a different penalty under Section 117 could not have been imposed.  

 (ii) The order is cryptic and does not deal with the ratio of judgements 
quoted and simply  disposes all the reasoning as well as case law quoted by 
saying in para 48 of the order that it was for the Noticee to show that 
judgments applied and in each case quoted facts were similar. The 
adjudicating authority therefore believes in mechanical justice that does not 
require any  application of mind and it appears shall be giving relief in totally 
covered cases and will not otherwise deal with the case law. This approach is 
totally alien to justice and adjudication. The order therefore suffers from 
grave infirmities. 

 (iii)  That the Adjudicating Authority and that to the level of Additional 
Commissioner is not  competent to decide the issues relating to disciplinary 
action under CBLR, 2013, therefore  invoking penalty clause under 
Regulation relating to CBLR, 2018 and that too when specific  penalty exists 
for it under the Regulation, against the CHA firm was without jurisdiction and 
was  highly improper. Again, mensrea is required to be proved even for 
penalty u/ s 117 and same  just cannot be imposed for alleged lack of 
supervision (even though the same is not admitted by  appellant), which is 
not culpable. 
(iv) No statement of the proprietor of CHA firm has been recorded and 
there  cannot be any  penalty proceedings without recording the 
statement of the  accused. 

 (v) A firm or proprietor cannot be held vicarious liable for the 
unauthorized and carried out  without the knowledge and against the 
direction of the employer and that too surreptitiously,  with no trace of any 
wrong doing on documentary trail for a common man and with admitted 
 position of not informing Principal and acting beyond the authority. The 
employee Shri Shivkaran Nehra was specifically provided with the Contours of 
his Authority by making him enter the Services Agreement. There cannot 
be any vicarious liability of this notice as the acts of the employee were 
unauthorized and beyond the scope of his duty. 

 (vi) No inculpatory statement of self or any other person and there cannot 
be any penalty under section 117 or any other section without there being 
knowledge about the offending goods. 

 (vii) No conscious knowledge of the appellant showed by the Department, 
which is the sine qua non for imposition of penalty. 

 (viii) The Adjudicating Authority failed to understand the fact that any 
employer or director  sitting at a distance cannot presume to have day 

File No.GAPPL/COM/CUSP/67/2020-APPEAL-O/o COMMR-CGST-APPL-JAIPUR
I/279961/2021

400



Page 14 of 28 
 

today knowledge of actions of the Branch  Manager sitting at a 
distance. 

 (ix) The statement recorded by the Income Tax Authority cannot be used 
for Custom purposes under Section 108of the Customs Act. That the 
department needs to provide its own sustainable positive evidence properly 
corroborated by doing its own investigation rather than restoring to evidence 
gathered different legislation. There was nothing recorded in the statement 
dated 09.08.2018 of Sh. Shivkaran Nehra before the Custom Authority, which 
is self incriminating against him or against this appellant. There is nothing on 
record to show that the employee has indicated that anything was not 
happening with the knowledge of the proprietor of the firm nor such culpable 
state is found from the statement of any of the accused. 

 (x) Request to provide Cross examination of all accused, whose statement 
including  employee of Mr. Nehra, if it all relied upon was  not considered 
by the adjudicating authority. 

 (xi) Department simply proceeding on the basis that over valuation of 
import consignment  has been done to park funds overseas. There is nothing 
on record to show as to whether has  found any established infringement 
during the course of import or it has found any money  coming back from 
overseas through hawala or other channels and if what was the benefit 
 derived by importers during these times when there is hardly any 
premium left on purchase of  foreign currency in India is almost 
negligible and how the economics was working in favor of importers in case 
there was over valuation. Department while getting swayed by the 
 investigation of income tax department has forgotten the trite of law 
that it is for the department to prove a charge of under valuation or over 
valuation and that there is no evidence that documentary or otherwise to 
proof this charge. 

 (xii) All KYC's were duly complied with and all necessary document taken as 
per law at the Branch office. Therefore, there cannot be ground to proceed 
against Noticee. 

 
E. Appellant No. 7 
 
 (i) Adjudicating authority has not properly appreciated the submissions 

made by the  Appellant in their written replies and has not followed the 
judgements of Hon'ble Tribunals (cited by the Appellant) which are squarely 
applicable to present case of appellant. The learned Adjudicating authority 
has not made any attempt to distinguish the facts involved in the  case 
laws relied upon by the Appellant from the facts of the case.Circular No.F. 
No. 201/01/2014 -CX.6 dated 26.06.2014 issued by the CBEC, wherein the 
board has clarified that in an issue which had earlier been decided by the 
Higher courts, the departmental authorities are bound to follow the binding 
precedent. Further, the board also directed that such binding precedent may 
be followed by the departmental authorities scrupulously. 

 (ii) The adjudicating authority has simply confirmed the allegations made 
in the show cause notice solely based on the statement of main accused Manu 
Bhai C. Soni who is the master mindand ultimate beneficiary in the present 
case who has already admitted this fact before DRI and also Income Tax 
authorities. The adjudicating authority has also found the same and given his 
finding in para 45 of the order that Manu Bhai C. Soni was the master mind of 
the entire scheme of things in the case. The appellant was simplyperforming 
customs clearance work as per  directions of Manu Bhai Soni as a client 
without any involvement in valuation of the goods. 

 (iii) The appellant had categorically mentioned in his reply that he had no 
knowledge of over valuation of goods and their rotation and siphoning off the 
money through hawala transactions. It first came to notice of the appellant on 
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29.03.2018, when a consignment of rough stones was cleared from customs 
and as per directions of importers it was delivered to the Vidyadharnagar 
Jaipur office and opened for repacking and transport to Ahmedabad. The 
appellant realized that the goods appeared to be same as imported earlier and 
so he informed Manu Bhai Soni who didn't pay attention and ignored the fact. 
The appellant then informed his employer Customs Broker M/ s Entire 
Logistics Pvt. Ltd New Delhi and recommended not to do any more work of 
clearance for this importer. The appellant has also stated these facts in the 
statement recorded by Income Tax authorities under section 131 of the 
Income Tax Act 1961. 

 (iv) Manu Bhai Soni in his statement given to Income Tax authorities has 
admitted that all business activities of the various firms in question are 
controlled by him and the proprietors are mere name lenders. It has been 
observed by DRI that the owners of Hong Kong based firms were also for 
name sake and that Manubahi Soni and his son were the mastermind and actual 
operators and that the various firms who imported rough precious/semi 
precious stones under the shadow of Manu Bhai Soni were all dummies who 
were paid a monthly sum for lending their  KYC documents and bank 
documents. Similarly the firms in Hong Kong were also for name sake and were 
actually operated by this father son duo. 

 (v) Shri Manu Bhai Soni stated that he used to send the importdocuments 
to the appellant  i.e. bill of entry, invoice and declaration after getting 
original signatures of the actual owners of  the importing firms. 

 (vi) Authority was given to the customs broker M/s Entire Logistics Pvt 
Ltd and it is  mandatory on part of importer or exporter to give authority to 
Customs Broker to handle the  documentation related to customs 
clearance. This was a routine process which has nothing to do with the wrong 
doing of the importer/ exporter and it doesn't prove any role of the appellant 
in  the whole case.  

 (vii) The appellant used to physically send the goods to Ahmedabad by road 
by bus as per instructions of Manu BhaiSoni to Kamlesh Mandaliya of KG 
Impex. Evidences in this regard in the form of bus delivery receipts were 
submitted to the adjudicating authority and the same are being submitted 
again. However, no cognizance has been given to these evidences by the 
adjudicating authority. 

 (viii) No goods were exported from Jaipur, that no shipping bill or any other 
document depicting export of these goods from Jaipur has either been 
submitted by Shri Manu Bhai Soni or by the investigation. The imported goods 
never remained with appellant as is evident from the bus receipts. How could 
the appellant decide how the goods were to be exported when the actual 
owners are different people and the appellant was not the beneficiary of 
export proceeds. Offices at Jaipur were taken by the firms which is evident 
from the rent agreements made between them and premises owners, that 
rent was paid directly by the tenant firms. In the light of these facts, by no 
stretch of imagination it can be said that those precious stones rough emerald 
and rough ruby used to remain with Shri Shiv Karan till export.  
(ix) The appellant in his statement given to Income Tax authorities has 
stated that the documents related to import were given by Shri Jatin Bhai 
and he was told by the importer Shri Kamlesh Bhai ( M/s N N Impex and M/ s 
Mandaliya Jewels Pvt. Ltd and M/ s Gunvantlal Jamnadas Mandaliya ) to 
deliver the goods to Jatin Bhai, that Jatin Bhai used to bring authority letter 
on behalf of all the importers. The appellant agreed to do the work of import 
clearance of all these firms on the recommendation of Manu Bhai Soni. 

 (x) The appellant had no role in the circular trade of the goods in question.  
After noticing such activity, the appellant informed his employer Customs 
Broker M/ s Entire Logistics Pvt. Ltd New Delhi and recommended not to do 
any more work of clearance for this importer. The employer customs broker 
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was also requested to bring these facts to the notice of the department in 
compliance of Regulation 11 (d) of CBLR, 2013. But instead of informing the 
department the employer Customs broker stopped pending payments due to 
the appellant despite having agreed in terms of the contract entered between 
the appellant and the Customs broker. This proves that the appellant being a 
responsible G card holder, carried out his responsibility fully and pointed out 
the irregularity to his employer. 

 (xi) The appellant had no business relations with Manu Bhai C. Soni or his 
associate namesake firms and had no financial transactions except for the 
customs clearance charges for the consignments cleared by the appellant. The 
appellant never stored any imported / export goods with him and never made 
any transaction relating to import or export with overseas suppliers. There is 
no evidence on record to prove connivance or abetting on part of the appellant 
except the statement of co-accused Manu Bhai C soni. During investigation no 
such evidence came on record either in the form of emails or other 
communication to prove any involvement of the appellant. Being an employee of 
Customs broker the appellant was required to obtain documents and deliver 
goods to the clients.  
(xii) Regulation 17 (7) (ii) of the CBLR 2013 no where prescribes that the G 
cards  holder is responsible to intimate the actual facts to the Customs 
authorities. 

 (xiii) There is no case of doing/ omission or abetting of doing / omission of 
an act against the appellant which would render the impugned goods liable to 
confiscation. The appellant has merely acted as an agent of the principal i.e. 
the import firms which were controlled by Manu Bhai C. Sonias found during 
investigation. Hence the penalty imposed on the appellant under  section 
112(a) & (b) of the Customs Act is liable to be set aside. Appellant placed 
reliance upon various case laws. 

 (xiv) the above deliberations recorded in the Twenty Seventh Report of 
Standing Committee on Finance(2005-2006) expressly states that the 
intention behind penalty under Section 114AA of the Customs Act,1962 is to 
penalize fraudulent exports without actual movement of goods which is not 
the case here. Moreover, the person who can be penalized under section 114 
AA is the exporter who is involved in the transaction of any business for the 
purposes of this Act and not anyone else. Hence, the appellant can not be 
penalized under the provisions of Section 114AA of the Act ibid.  
(xv) It is settled law that only on the basis of statements tendered by co-
accused the  appellant cannot be held liable for penalty. In order to penalize 
the  appellant the investigation is  supposed to prove the allegation 
with cogent and  legal evidence on record but in the instant  case 
there is no such evidence on  record. 

 
7. The Ahmedabad DRI in their reply commented as under-  
  

(i) The show cause notice was issued under Section 124 of Customs Act, 1962 
for confiscation of seized goods only and penal action in relation to thereof. 
Detailed investigation in the matter is still under progress and other 
corroborative evidences along with documents/ statements of persons 
recorded establishing fictitious transactions at different stages/layers have 
also emerged.  
 
(ii) Legitimate procedure as prescribed under Customs Act, 1962 and rules 
made there under had been followed and there had not been any retraction on 
part of appellants for statements recorded under Section108 of Customs Act, 
1962 and hence, allegations put forth by them  
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(iii) Threat and duress as claimed by the appellant is nothing, but 
afterthought to derail the investigation. Certain facts and evidences along 
with statements of other persons involved have not been taken into 
consideration in the interest of investigation while issuing show cause notice 
in respect of confiscation of seized goods as the same would be part of main 
show cause notice to be issued after completion of investigation. 
 
(iv) Investigation by DRI was initiated on receipt of information from Income 
Tax Authorities and there has not been any wrong impression on the part of 
DRI. Prior to the same, search was conducted at the premises of Shri 
Manubhai Soni on 30th and 31st July wherein several records pertaining to all 
import firms namely M/s Ganga lmpex, M/s Jamna Impex, M/s Gunvantlal 
Jamnadas Mandaliya, M/s Mandaliya JewelsPvt. Ltd., M/s K.G. Impex etc. 
were recovered from the business premises of Shri Manubhai ChunilalSoni at 
Ahmedabad.  
(v) In his statement, Shri Manubhai Soni has clearly stated that he was bank 
defaulter. He stated in his statements in his own version that he was declared 
absolutely bankrupt in 2010 and he had taken loan of approximately Rs. 42 
crore. These statements of Shri Manubhai C. Soni cannot be held as under 
duress and threat and establishes that he voluntarily stated all the facts. DRI 
could not keep such type of facts in advance or pre-typed, particularly when 
he wrote his statement at his own in Gujarati Language. 
(vi) Appellants have falsely submitted that statement of various persons 
including the appellant herein were obtained by applying pressure, force and 
duress; and without even allowing the concerned persons to read and 
understand the contents of such statements, which were typed and kept 
ready by the investigation officers on which signatures of such persons 
including the appellant were forcefully obtained. Statement of Shri Manubhai 
C. Soni, one of the appellant was recorded in Hindi and Gujarati Language in 
hand written format wherein the questions were asked and written by the 
officer in Hindi language and respective answers were given by Shri Manubhai 
Soni in Gujarati Language in his own hand writing. Statements of other 
appellants were recorded as per their understanding of language. Statements 
of persons namely Shri Kamlesh G. Mandaliya, Shri Gunvantray Mandaliya, Shri 
Shivkaran Nehra, Shri Kalidas Khalasi and Shri Jatin Prajapati were recorded 
in Hindi Language and all of the said statements are in hand written as per 
their say and version except Shri Kalidas Khalasi which was typed in hindi 
language. Therefore the claim of appellants regarding apply of pressure, 
force, duress during recording of statementand that the statements were pre 
typed, appears to be afterthought and does not hold water. When further 
statements of the concerned persons were recorded, their previous 
statements were shown to them which they read at that time and in 
confirmation of facts, put their dated signature on previous statement. Apart 
from that, wherever required, documents were perused by the appellants at 
several points of recording and it cannot be said that show cause notice has 
been issued on the basis of merely statements. Statements of all appellants 
cannot be termed as stereo type and parrot like and appellate authority may 
observe from contents of statements that all statements were recorded in 
corroboration with other evidences/documents perused by appellant. 
Questions were asked in relation to respective firms and since the modus was 
executed by Shri Manubhai C. Soni and Shri Ajendra M. Soni from their 
premises, the same cannot be termed as stereotype. 
(vii) Shri Manubhai C. Soni has misled by mentioning that he was a heart 
patient and was also suffering from other ailments; that he consequently put 
his signatures on the statements prepared by officers under pressure. The 
same is absolutely false and incorrect as Shri Manubhai C. Soni wrote answers 
of all questions in Gujarati language only. The claim of appellant that his 
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statement was not allowed to be read and understood at the relevant time 
appears to be illogical and misguiding in nature. RUD No. 18 to show cause 
notice wherein DRI, Ahmedabad was enough considerate and judicious in 
granting extension for recording of his statement. Shri Manubhai C.Soni 
voluntarily appeared for recording of his statement and he had stated that he 
was mentally and physically fit to record his statement. Investigating 
authorities were also very much considerate while recording his statement 
and they accorded him enough time to record his answers in his own 
handwriting. How can a person with severe ailment (if would be there) can 
record his statement in his own handwriting. Longer period was required to 
follow the judicious procedure and during his whole statement, he was shown 
each and every statement for which he replied in Gujarati language. The same 
cannot be termed as threat, duress or pressure. 
(viii)  DRI seized 16.288 Kg goods, not 56.59 Kg on 08.08.2018 from the 
premises of Shri Manubhai Soni. The appellant had also claimed in appeal that 
the said goods were sample goods kept with him for local trading, however the 
appellant neither submitted any documentary evidence for the same during 
the course of investigation nor stated the same in his statements. Even, the 
employees of the appellant, who were present during the course of search 
proceedings had not submitted the same at any point of time during 
investigation. Therefore the said claim of appellant also appearsto be 
afterthought and misguiding in nature. 
(ix) During the course of search conducted on 08.08.2018 at the office 
premises belonging to Shri Manubhai Soni by DRI, Ahmedabad Zonal Unit, 
Shri Bharat kumar Natvarlal, Accountant, informed the officers that in the 
said premises, on instruction of his employer Shri Manubhai C. Soni, he was 
maintaining different accounts of the firms namely (i)M/s. Ganga Impex, (ii) 
M/s. Jamna Impex, (iii) M/s.N.N. Impex, (iv)M/s. K.G. Impex, (v) M/s. 
Gunwantlal Jamnadas Mandaliya, (vi) M/s. Mandaliya Jewels Private Limited, 
(vii) M/s. Ram Enterprise & (viii) M/s. Shiv Enterprise. Further, documents 
related to these firms/companies including print outs taken related to stock, 
import, sales and purchase of rough semi-precious/precious stones were also 
withdrawn during the search proceedings under Panchanama drawn on spot on 
08.08.2018. It appears that the appellant/ s were well aware of the said 
facts, but have represented the matter afterthought.  
(x) Shri Manubhai C. Soni has claimed that the Customs Department has not 
appointed any qualified valuer for the purpose of verifying the seized goods 
and for ascertaining their value. It is submitted that valuation of the seized 
goods was done by the independent valuer Shri Manoj Dhandia, empanelled 
under Public Notice No. 17/2018 dated27.07.2018 issued by the Commissioner 
of Customs(Preventive),Jodhpur vide C. No. VIII(H)9/CT/01/2017, under 
panchnama proceedings dated 19.01.2019 in presence of two independent 
pancha sand the appellant Shri Manubhai Soni. The said facts are well 
mentioned in the subject show cause notice at Para 10.1 and RUD No.25, 26 
and 27 for the same were also provided to the appellant. Therefore, it 
appears that even after having knowledge of the valuation report of the 
seized goods, the appellant had submitted misleading facts. 
(xi) Shri Manubhai Soni along with his family left India just after the search 
proceedings initiated by the Income Tax Department. Prior to the same, he 
was working and residing with his son Shri Ajendra Soni. Plea of Shri 
Manubhai C. Soni that he does not have relation with his son Shri 
AjendraSoni, is also with pre-meditated mind to divert the proceedings. 
Several incriminating documents/digital evidences have been found which 
clearly indicate that both of them operated the said modus of importing semi 
precious stones by resorting to overvaluation. The same will be discussed in 
length while issuing main show cause notice in future. 
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(xii) The facts stated by various persons including the appellant are very much 
detailed in nature corroborating with documents shown to them which could 
not be pre typed and narrated by the investigating agency at the relevant 
time. Statements of Shri Manubhai Soni, Shri Kamlesh Mandaliya, Shri 
Gunvantray Mandaliya were handwritten in Hindi which is the language of 
common man in all over India. From the contents of language and version of 
these statements that the same could not be prepared in advance. 
(xiii)  Statement of Shri Manubhai C. Soni, one of the mastermind was 
recorded by Income Tax Authorities which was made relied upon document 
(RUD No. 21) to show cause notice issued by DRI, Ahmedabad for confiscation 
of seized goods i.e. semi-precious stones. Answers no.77,78,79,80,86 and 87 
to questions asked by Income Tax Authorities that voluminous documents 
pertaining to all import firms/exporters at Hong Kong etc. recovered during 
the search of income tax authorities were shown to Shri Manubhai Soni. It 
clearly suggests that all these firms were being handled/looked after by Shri 
Manubhai Soni and his son Shri Ajendra Soni. Hence, his plea regarding 
operations of these firms by respective owners is afterthought only. 
(xiv)  Appellant has cited that statements of other persons namely Shri 
Kamlesh G. Mandaliya, Shri GunvantraiJ. Mandaliya, Ms. Shakeela Mehamud 
Khanpuri, Ms. Zaina Mehmud Khanapuri and other persons were admissible in 
view of the scheme of Section 138B of the Customs Act, 1962. The section 
138B of the Customs Act, 1962 does not apply in this case from any context 
and the same have been narrated for the sake of diverting the issue. 
(xv)  Detailed investigation has already been carried out by DRI, 
Ahmedabad Zonal Unit and show cause notice covering discreet enquiries 
made at various domestic as well as abroad level will be discussed at the time 
of issuing main show cause notice. DRI, Ahmedabad Zonal Unit have issued 
show cause notice for confiscation of seized goods and penalties were 
proposed for mis-declaration of value in respect of seized goods i.e. semi-
precious stones and objective of the such mis-declaration has also very well 
elaborated in the subject show cause notice. 
(xvi)  Other appellants apart from Shri Manubhai C. Soni were also an active 
part of whole conspiracy and were beneficiary. Their books of accounts were 
also being handled by Shri Manubhai C. Soni. Hence, being beneficiary and 
being part of syndicate masterminded by Shri Manubhai C. Soni, appeal filed 
on their part is nothing but to abuse the checks and balance of the system. 
 

8.1 Personal hearing in respect of appeals filed by the appellants No. 6 & 7 was 
held on 17.12.2020. Shri R. G. Choudhary, Advocate appeared on behalf of the 
appellant. He explained the case and reiterated the grounds of appeal. 
 
8.2  Personal hearing in respect of appeals filed by the appellants No. 1 to 5, was 
held on 13.01.2021. Shri Amal P. Dave and Shri Sudhanshu Bissa, Advocate appeared 
on behalf of the appellant. Shri Rajesh Parnami S.I.O. appeared on behalf of DRI.  
Parties were heard in detail and appellants had requested that proceedings before 
the Additional Commissioner have not followed principals of natural justice as cross- 
examination has not been allowed. Ahmedabad DRI has filed reply to the appeal vide 
their letter dated 12.01.2021, which were explained by the officer present during 
hearing. It was decided to mail the reply of DRI to the counsel of the parties and 
they would be filing reply by 21.01.2021. 

 
9. Rejoinder on the reply dated 12.01.2021 of the DRI was filed by the 
appellants as under-  
 
 A.  Appellant No. 1  
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 (i) It is evident that the goods weighing 16.288Kg. were seized from the 
premises of the appellant Shri Manubhai C.Soni and the proposals for 
confiscation of the said goods was made only against Shri Manubhai C. Soni. 
But proposals were also made against the importers i.e. M/s. Gunvatlal 
Jamnadas Mandaliya, M/s. Mandaliya Jewels Pvt. Ltd., Ganga lmpex, Jamna 
lmpex etc. regarding overvaluation of the imported goods. The show cause 
notice has proposed to reject and re-determine the transaction value of the 
imported goods covered under 16 bills of entry which were filed by these 
importers. Therefore, to state that the show cause notice issued under 
section 124 of the Customs Act, 1962 only in relation to seized goods and 
their confiscation is factually incorrect. There are no proposals for 
confiscation made against the said importers; but the penalty has been 
imposed on these importers for overvaluation of the imported goods. 
Therefore, the show cause notice is not only for imposing penalty for seized 
goods but also for the rejection and re-determination of the value of the 
imported goods. The respondent cannot take garb of section 124 of the 
Customs Act, 1962 to do away requirement of corroborative evidence to hold 
the appellant liable for penalty. Moreover, section 124 of the customs act 
provides that penalty can be imposed only after giving a reasonable 
opportunity of being heard. But in the present case, the appellant was not 
informed about the decision on his request for cross examination of 16 
persons and no opportunity was given to the appellant by the Adjudicating 
Authority to submit final reply after such request for cross examination is 
denied. Thus, there is a clear violation of the principles of natural justice and 
the reply filed by the Respondent does not contain any submissions on this 
aspect. 

 (ii) The appellant has no knowledge of such pending investigation and even 
if there is any investigation going on, it has no relation to the present case. 
The show cause notice dated 06.02.2019 has to be dealt independently and 
the Adjudicating Authority ought to have considered only those evidences 
which are relied upon in the show cause notice dated  06.02.2019. Since 
statements of various persons have been relied upon by the Adjudicating 
Authority, cross examination of such persons ought to have been given to the 
appellant to bring out true facts of the case. There are no corroborative 
evidences relied upon in the show  cause notice as well as in the impugned 
order, the Respondent cannot take defence of some other pending 
proceedings which are not yet culminated into show cause notice.  

 (iii) It has been mentioned that a detailed investigation is under progress 
and all corroborative evidences are being taken into consideration for that 
investigation. The appellant have neither been provided any details regarding 
those corroborative evidences nor these evidences are incorporated in the 
present show cause notice. Thus, these the present proceedings initiated 
against the appellant are pre-mature and the appellant is forced to be kept 
defenseless. The appellant cannot contest evidences / documents which are 
not relied upon in the present proceedings and the only evidence in form of 
statements of witnesses for which cross examination is denied by the 
Adjudicating Authority. On one hand the appellant is held liable for penalty 
under 112(a) and (b) and 114AA of the Customs Act, 1962 without any 
corroborative evidences to prove that the appellant was involved in the import 
of precious / semiprecious stones and on the other hand, the only evidence 
which is the nature of statements are being relied upon in the present case 
without giving opportunity to the appellant to cross examine the said 
witnesses.  

 (iv) The statements given by witnesses are not retracted cannot be ground 
for rejection of request of cross examination.  

 (v) It has been admitted that certain facts and statements are not taken 
into consideration  while issuing the present show cause notice for 
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confiscation of goods as the same would be part  of main show cause notice. 
Therefore, the present show cause notice does not have enough  relevant 
evidences to prove involvement of the appellant in import of the said goods, 
the penal action taken against the appellant cannot be sustained. There are no 
corroborative evidences against the appellant  and the respondents cannot 
be excused only because some show cause  notice is going to be issued in 
future. The appellant have filed appeal against the OIO which is issued on 
show cause notice dated 06.02.2019. The impugned order is passed only on the 
findings based on statements of various persons and therefore, the issues 
involved in the  present case should be restricted only to the 
statements. On the said count, since nocross examination has been given to 
the appellant, these statements cannot be relied upon by the adjudicating 
authority. 

 (vi) It has been alleged that several import documents pertaining to M/s. 
Ganga Impex and M/s.Jamna lmpex etc. are found at the premises of the 
appellant. However, these documents are not relied upon documents and they 
are also not the part of the present proceedings. Therefore, these alleged 
documents cannot be termed as corroborative evidence to penalize the 
appellant. The submissions made by the Respondent are beyond the scope of 
the show cause notice and therefore, are irrelevant. 

 (vii) Appellant's financial status is not relevant for the present case. The 
respondent has taken parts of the statement to prove that the statement was 
taken with free will. The appellant submits that only on the basis of some 
parts of the statement where irrelevant information is brought out cannot be 
a ground to hold that these statements are not taken under pressure and 
duress. Moreover, the respondents have not contested the submissions of the 
appellant that the statements ofimporters and owners of local firms were 
similar and appeared to be tutored. Therefore, it was mandatory on the part 
of the Adjudicating Authority to grant opportunity of cross examination. 
However, no opportunity of cross examination was granted to the appellant 
and therefore, the impugnedOrder deserves to be set aside in the interest of 
justice. 

 (viii) The department exerted pressure while recording statement. 
Therefore, it is immaterial whether statements were recorded in Gujarati or 
in any other language. The appellant being under duress and pressure has 
signed these statements but the content deployed in the statements was not 
of the appellant. The appellant does not agree with the content of the 
statements and therefore, the submissions made by the respondents in Para 
2(v) of the reply dated 12.01.2021 are not acceptable. Similarly, the appellant 
has genuine doubt regarding the statements of witnesses because all of the 
witnesses have given similar statements with similar language. Further it is 
stated in the respondents that witnesses have perused documents at several 
points of recording. Now, these facts can only be confirmed when the 
appellant is granted the opportunity to cross examine the said persons.  

 (ix) The allegations that the 16.288KG goods which was seized from the 
appellant was part of the imported goods as the appellant had not provided 
any documentary evidence regarding procurement of these goods are bogus 
and unsustainable. The present case is about the import of emerald but the 
goods seized from the premises of the appellant are emerald rough, multi 
tourmaline, emerald (specimen), gun metal. When the entire case is about the 
import of emerald, it is not understood how the respondent can allege that 
the appellant has imported multi tourmaline and gun metal. Moreover, it is also 
not understood how the appellant can import or aid in import specimen samples 
of emerald. Samples were never imported and it is also not the case of the 
department that the appellant was importing samples or specimen of emerald. 
The goods which are not part of the alleged import were seized and labeled as 
imported goods. Secondly, there is no correlation established by the 
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department between the goods seized and the goods imported by the 
importers.  

 (x) RUD 2 referred in Para 2(ix)of the reply dated 12.01.2021 is 
panchnama dated 08.08.2018  . The said RUD is not the documents which have 
been referred by the respondent. In Para 2(x) of the reply dated 12.01.2021, 
the respondent have submitted that the goods were valued by the 
independent valuer but what parameters were used for the valuation is not 
disclosed to the appellant. The appellant was not even given the copy of the 
valuation report. No opportunity was given to the appellant to produce other 
certification for valuation of the said goods. The adjudicating authority has 
come out with a new theory that "the value of the precious and semi precious 
stones is dependent on the subjective satisfaction of the persons well versed 
in the understanding and ascertaining the quality, purity and other 
specifications....". Value of precious stones and semi-precious stones could not 
be arrived at by any person on his "subjective satisfaction", but value of such 
goods is always arrived at by consulting experts and persons engaged in 
business of such goods and also by conducting market survey. Admittedly, the 
Revenue has not undertaken any such exercise for ascertaining the value of 
the goods imported by the concerned firms. Therefore, there is no reliable 
basis for re-determining value of the goods in question by reducing the value 
manifold, and the substantially reduced valuation arrived at in the 
adjudication proceedings is wholly illegal and without jurisdiction. 

 (xi) The appellant has never stated that he does not have relation with 
Ajendra Soni. What the appellant has stated that they don't have any 
commercial relationship. These are two  separate facts. There is no pre-
meditated mind to divert the proceedings and it is also not  proved how the 
appellant has attempted so.  

 (xii) Apart from the statements, there are no corroborative evidence and 
penalty cannot be imposed only on the basis of statements of various persons. 
Proceedings before Income Tax  Authorities are not part of the SCN and 
therefore, para 2(xiii) is also irrelevant. 
(xiii) A statement made and signed by a person before a Customs Officer 
during the course of any enquiry under the Customs Act is relevant for the 
purpose of proving the truth of the facts which it contains only when the 
person who made such statement is examined as a witness in the case before 
the adjudicating authority, and the adjudicating authority was of the opinion 
that, having regard to the circumstances of the case, such statement should 
be admitted in evidence in the interests of justice. Section 138B of the 
Customs Act mandatorily provides for this procedure, and sub section (2) 
thereof also lays down that this procedure shall apply in relation to any 
proceedings under this Act, other than a proceeding before a Court.  

 
B.  Appellant No. 2, 3, 4 &5 
 
 The appellants submitted rejoinder on the line similar to the appellant No. 1, 
except following-  
 

(i) Para 2(v) of the reply dated 12.01.2021 is irrelevant because it 
pertains to  the  statement of Shri Manubhai C. Soni. 

 (ii) In Para 2(vii) of the reply dated 12.01.2021, the respondent has stated 
that the  16.288KG goods which was seized from the appellant was part 
of the imported goods as the  appellant had not provided any 
documentary evidence regarding procurement of these goods.  These 
submissions are not made for the appellants who are importers as no goods 
were seized  from the premises of the appellants. 

 (iii) RUD 2 referred in Para 2(ix) of the reply dated 12.01.2021 is 
panchnama dated  08.08.2018. The said RUD is not relevant for the 
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appellants as they pertain to the panchnama and seizure at the premises of 
Shri Manubhai Soni. 

 (iv). Para 2(xi)of the reply dated 12.01.2021 is irrelevant because it is related 
to Shri Manubhai Soni. 

 
10. I observe that the appellant No. 1 to 5 have filed appeals on 11.03.2020, 

showing date of communication of impugned order as 07.01.2020. Therefore, the 

appeals have been filed after 64 days from the date of communication i.e. delayed by 

4 days from the stipulated time period. In order to verify the fact, the matter was 

taken up with the adjudicating authority. It has been intimated that the impugned 

order was dispatched through Speed Post on 04.01.2020. It has also been intimated 

that order sent to the appellant no. 1 and 2 received back undelivered and the same 

were eventually delivered by hand on 03.02.2020 and 04.02.2020 respectively. I 

therefore, find that the appeals of the appellant no. 1 and 2 are within the stipulated 

time period. Further, I am of the considered opinion that when the date of 

communication of order is not ascertainable, in the interest of justice, the benefit 

of doubt should be given to the appellant. I, Therefore, accept all the appeals for 

decision. 

 

11.1 Prima facie it was noticed that the adjudicating authority has though found 

the allegations against each of the appellant truthful and imposed the penalties, 

however, considering the facts of the cases the amount of penalties imposed upon 

the appellants vide the said order are not commensurate with the provisions of law, 

as discussed below-  

i) The Section 112(a) & (b)(iii)of the Customs Act, 1962 reads as under- 
  

“(iii)  in the case of goods in respect of which the value stated in the entry 
made under this Act or in the case of baggage, in the declaration made under 
section 77 (in either case hereafter in this section referred to as the 
declared value) is higher than the value thereof, to a penalty not exceeding 
the difference between the declared value and the value thereof or five 
thousand rupees, whichever is the greater;” 
  
Thus, the section provides penalty up to the difference amount of declared 

value and the actual value or five thousand, whichever is greater. In the instant case 
the difference in the declared value and the actual value of Rough Precious and 
Semi-precious Stones weighing 56.59 Kg. (282945 Carats) is Rs.25,00,35,895/-
.Similarly, the difference in the declared value and the actual value of Rough 
Precious and Semi-precious Stones weighing 16.288 Kg. is Rs.7,12,97,515/-. Whereas, 
the aggregate penalty of only Rs. 28,00,000/- has been imposed under Section112(a) 
& (b)(iii) ibid.  

  
ii) The Section 114AA of the Customs Act, 1962 reads as under- 
  
“SECTION 114AA.  Penalty for use of false and incorrect material. - If a 
person knowingly or intentionally makes, signs or uses, or causes to be made, 
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signed or used, any declaration, statement or document which is false or 
incorrect in any material particular, in the transaction of any business for the 
purposes of this Act, shall be liable to a penalty not exceeding five times the 
value of goods.” 

  
Thus, the section provides penalty up to five times the amount of value of 

goods. Considering the actual value of the Rough Precious and Semi-precious Stones 
weighing 56.59 Kg., the upper limit of penalty that can be imposed in the case under 
this section is Rs. 90,09,215/-.Whereas, the aggregate penalty of only Rs. 
14,00,000/- has been imposed. 
  

iii) Similarly, the Section 117 of the Customs Act, 1962 provides penalty 
upto rupees one lakh, whereas penalty of only Rs. 50,000/- has been imposed in  this 
case. The section reads as under- 
  

“SECTION 117. Penalties for contravention, etc., not expressly mentioned. - 
Any person who contravenes any provision of this Act or abets any such 
contravention or who fails to comply with any provision of this Act with which 
it was his duty to comply, where no express penalty is elsewhere provided for 
such contravention or failure, shall be liable to a penalty not exceeding one 
lakh rupees.” 

  
11.2 Therefore, in terms of the First Proviso to sub-section (3) of section 128A of 

the Customs Act, 1962, the appellants were called upon to explain as to why the 

amount of penalties imposed against them vide the impugned order under Section 

112(a) & (b)(iii),  114AA and 117 of Customs Act, 1962, as the case may be, should not 

be enhanced.  

 
11.3 The appellants contested the notice for enhancement of penalties mainly on 

the ground that The Order-in-Original No. 29/2019 dated 27.12.2019 passed by the 

Adjudicating Authority has not been challenged by the revenue by way of an appeal 

before the Commissioner (Appeals) and there is no review order passed against the 

said order. When the revenue has accepted the Order of the Adjudicating 

Authority, the same ought not to be enhanced by the Commissioner (Appeals) by 

issuing suo-moto notice to the appellant. The appeal pending before the Commissioner 

(Appeals) is not for enhancement of penalty. It is for the Appellant who has filed the 

appeal seeking relief against the Order dated 27.12.2019, therefore, the appellant 

cannot be put to worse position in his own appeal. The appellant also argued that it is 

a settled legal position of law that the assessee who has filed appeal cannot be put to 

worse position than the position where he was earlier. Such actions are unwarranted 

and illegal and it has been consistently held by various judicial forums.  

 
 

12.1  Personal hearing again held on 11.03.2021. Shri R.G. Chaudhary, Shri Subodh 

Tyagi, Authorised Representative and Shri Amal. P. Dave, Shri Sudhanshu Bissa, 

Advocate appeared on behalf of the appellants. All the seven appellants have filed 
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their written submission against the SCNs, issued for the enhancement of the 

penalty and reiterated same. Mr. Amal P. Dave has sought time till 18.03.2021 to file 

additional submissions in the main appeal and same is allowed to him in respect of his 

appellants. 

 
12.2 In the additional submission, the appellant contested that the Hon'ble 

Supreme court vide its Judgment dated 09/03/2021, in the case of M/s Canon India 

Pvt. Ltd. (CA 1827/2018) has held that the DRI has no jurisdiction to issue Show 

Cause Notices under the Customs Act, inasmuch as the DRI was appointed as a 

proper officer by the Central Government while exercising the powers under Section 

2(34) of the Customs Act, 1962, while as the DRI could only be appointed as a proper 

officer by virtue of exercise of power under Section 6 of the Customs Act, 1962. 

Therefore, the SCN issued by DRI in the present case is invalid in law and illegal and 

the appeals filed by the appellants may be allowed by setting aside the impugned 

Order-in-Original dated 27.12.2019 in the interest of justice. Further, since the real 

germane of the present proceedings is the SCN issued by the DRI is invalid in view 

of the decision rendered by the Hon'ble Supreme Court in case of M/s Canon India, 

there is no question of enhancement of penalties under the same proceedings. 

 
12.3  I have gone through the facts of the case and submissions made by the 

appellant in their appeal memo, reply to the notice, additional submissions and also 

the submissions during personal hearing. I find that the ratio of the judgment of the 

Hon’ble Apex Court in the case of Canon India Pvt. Ltd. (Supra) is not squarely 

applicable in the instant case as the case before the Hon’ble Court was related to 

Section 28(4) of the Customs Act, 1962, which is not the case in hand. Further, I 

find that though the investigation is carried out by the DRI in this case, still the 

value of the imported goods have been determined by the Additional Commissioner of 

Customs on the basis of the facts of the case.  

 
12.4 I observe that the appellants have also challenged the proposal of 

enhancement of penalties.  I find that the relevant sub-section (3) of Section 128 of 

the Customs Act, 1962 reads as under-  

 
“(3) The Commissioner (Appeals) shall, after making such further inquiry as may be 
necessary, pass such order, as he thinks just and proper, — 
(a) confirming, modifying or annulling the decision or order appealed against; or 
(b) referring the matter back to the adjudicating authority with directions for 
fresh adjudication or decision, as the case may be, in the following cases, namely :— 
(i) where an order or decision has been passed without following the principles of 
natural justice; or 
(ii) where no order or decision has been passed after re-assessment under 
section 17; or 
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(iii) where an order of refund under section 27 has been issued by crediting the 
amount to Fund without recording any finding on the evidence produced by the 
applicant : 
Provided that an order enhancing any penalty or fine in lieu of confiscation or 
confiscating goods of greater value or reducing the amount of refund shall not be 
passed unless the appellant has been given a reasonable opportunity of showing cause 
against the proposed order : 
Provided further that where the [Commissioner (Appeals)] is of opinion that any duty 
has not been levied or has been short-levied or erroneously refunded, no order 
requiring the appellant to pay any duty not levied, short-levied or erroneously 
refunded shall be passed unless the appellant is given notice within the time-limit 
specified in section 28 to show cause against the proposed order. 

 
12.5 On cursory reading of the said provision, I find it clear that the first proviso 

to the sub-section clearly provides the power to enhance any penalty or fine. I find 

that nowhere in the provisions it is provided that the penalty can only be enhanced on 

the appeal of the Deptt. The only procedural requirement of giving reasonable 

opportunity of showing cause against the proposed action has been provided.  I find 

that the above section read with both the provisos clearly provides that the 

appellate authority is invested with very wide powers under section 128 of the Act 

and once an order is brought before the authority, his competence is not restricted 

to examining only those aspects of the order about which the appellant makes a 

grievance and ranges over the whole aspects to correct the adjudicating authority  

not only with regard to a matter raised by the appellant in appeal but also with 

regard to any other matter which has been considered by the adjudicating authority 

and determined in the course of adjudication. I find that the case laws cited by the 

appellant in this regard are clearly distinguishable from the present case. The case 

of State of Kerala Vs. Vijaya Stores is based on the provisiosn of Kerala General 

Sales Tax Act, 1963. Similarly the case of Jawanmal Gishul Vs CCE is related to 

charges under Section 27(1) of Gold Control Act. The case of Jawal Neco Limited and 

Rajaram Johra pertain to the decisions of Hon’ble Tribunals and the case of Shriram 

Jute Mills Ltd. is related to the classification of the product.  Here, I find that in 

the instant case the issue is related to the imposition of penalty, which is clearly 

prescribed in the law and penalty can be enhanced after giving opportunity to show 

cause. I find that in the case of Income Tax Act, where the provisions are similar to 

the Customs Act, the Hon’ble Supreme Court in the case of Jute Corporation of 

India Ltd. v. CIT, has stated that the declaration of law is clear that the power of 

the appellate authority is co-terminus with that of the Assessing Officer. 

 
13.1 I find that the appellants have contested that their request for production of 

witnesses and their cross examination was rejected and the appellants had not been 

informed before hand about the decision of not to call any of the concern persons as 

witness. The adjudicating authority placed reliance on the statements of various 

persons, but statement of none of the person was admissible in view of the scheme 
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of Section 138B of the Customs Act. A statement made and signed by a person 

before a Customs Officer during the course of any enquiry under the Customs Act is 

relevant for the purpose of proving the truth of the facts which it contains only 

when the person who made such statement is examined as a witness in the case 

before the adjudicating authority. Section 138B of the Customs Act mandatorily 

provides for this procedure, and sub section (2) thereof also lays down that this 

procedure shall apply in relation to any proceedings under this Act, other than a 

proceeding before a Court.  

 
13.2 I find that the whole case is based upon the statements of various persons, 

therefore the veracity of the statement of the above the persons is essential to be 

tested through cross examination in this case in the interest of justice.  My views 

find support from the following judgments- 

 

i) Him Logistics Pvt. Ltd. Vs. Pr. Commnr. Of Customs [2016 (336) E.L.T. 15 
(Del.)], wherein held as under-  

“Natural justice - Cross-examination of witness - Denial of - Provisions of Section 
138B of Customs Act, 1962 is in pari materia Section 9D of Central Excise Act, 
1944 - Considerable reliance on witnesses statement placed by respondent - 
Impugned order does not indicate that any prejudice would be caused to 
Department by providing the petitioner the right of cross-examination - Denial of 
such right would prejudice to petitioner - Denial of petitioner’s right of cross-
examination is contrary to law - Impugned order set aside - Adjudicating 
authority directed to fix a date within two weeks for cross-examination of 
witnesses.”  

ii) Rajasthan Explosives & Chemicals Ltd. Vs. CCE, Jaipur-I [2017 (357) E.L.T. 
269 (Tri. - Del.)], wherein held as under-  

“Natural justice - Cross-examination of witness - Denial of - Cross-examination of 
person whose statement relied upon by adjudicating authority denied by 
adjudicating authority - Statement of such person cannot be used as evidence 
against appellant - Settled law that cross-examination has to be allowed normally 
before using such statements for confirmation of demand - If witnesses do not 
turn up for cross-examination, it is open to adjudicating authority to proceed with 
adjudication without relying on those statements.” 

13.3 I, therefore, find it proper to remand the case for providing opportunity for 

cross examination of the persons, whose statements have been relied upon. Further, 

it is also on records that detailed investigation has already been carried out by DRI, 

Ahmedabad Zonal Unit and main show cause notice covering discreet enquiries made 

at various domestic as well as abroad level will be issued. Thus, it would be proper 

that the instant show cause notice is adjudicated with the main show cause notice.  

14. As regard penalties imposed by the adjudicating authority, I find that in the 
show cause notice dated 06.02.2019, it was alleged that the reason behind 
the gross overvaluation involved in the instant case is money laundering/ 
hawala; that the intention appeared to move money for the purpose of 
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disguising its origins and integrating it into the formal economy; these are not 
legitimate transactions of business but are only a large scale attempt to 
camouflage illegal fund transfer; that the enormous volume, as well as value, 
of trade flows obscures individual transactions, and it is not possible to 
delineate these with mathematical precision; that the import of 
precious/semi-precious stones like emerald/ruby rough has been purposefully 
used for disguising the true nature of the transactions for covering up other 
nefarious activities; that there is a clear attempt to disguise the origin and 
movement of funds, as well as the origin and movement of goods, by using 
multiple levels of firms/companies, bank accounts, paper sales/ purchases, 
imports/ exports, etc. The adjudicating authority has found the allegations against 
each of the appellant truthful and imposed penalty under Section 112(a) & (b)(iii), 
114AA and 117 of Customs Act, 1962, as mentioned in the para 5 above. I find that 
the penalties imposed upon the appellants vide the said order do not commensurate 
with the provisions of law, as discussed in Para 11.1 above and considering the gravity 
of the case and the nefarious intent on the part of the appellant for illegal fund 
transfer, the amount of maximum penalties should be imposed. 

15. Therefore, the matter is remanded to the adjudicating authority with 
the direction to pass speaking order, afresh, considering the above aspects 
and all other submissions put forth by the Appellant before him.  

 
 

(सु ीव मीना) 
आयु  (अपील)  

 
BY SPEED POST A.D./By E-mail 
 
(1) Shri Manubhai ChunilalSoni, P-3, Vishwaketu-2 Tower, Opposite I.O.C. Petrol Pump,Near 
 Simandhar Derasar, Bodakdev, Ahmedabad- 380015 Gujarat. 
(1a)    Shri Manubhai ChunilalSoni, Elegance Apartment, 301, 3rd Floor, near C.N. Vidhyalaya.  
 Amabwadi, Ahmedabad- Gujarat  
(2) M/s Mandaliya Jewels Pvt. Ltd., 1106, Padmani no Khacho, Pankore Naka, Ahmedabad, 
 Gujarat. 
(3) M/s Gunvantlal Jamnadas Mandaliya through Proprietor Shri Gunvantray J. Mandaliya, 
C-6/7, Bijal Apartment, Near Panchwati, Opp. Raddison Blu Hotel, Ahmedabad-380006. 
 Gujarat.  
(4) Shri Gunvantray J. Mandaliya (Proprietor: M/s Gunvantlal Jamnadas Mandaliya, 
Director: M/s  Mandaliya Jewels Pvt. Ltd.), C-6/7, Bijal Apartment, Near Panchwati, Opp. 
Raddison Blu  Hotel, Ahmedabad- 380006. Gujarat.  
(5) Shri Kamlesh G. Mandaliya (Director- M/s Mandliya Jewels Pvt. Ltd.), C-6/7, Bijal 
Apartment,  Near Panchwati, Opp. Raddison Blu Hotel, Ahmedabad- 380006. Gujarat. 
(6) M/s Entire Logistics Pvt. Ltd., Customs House Broker, B-362, Lok Vihar, Pitam Pura, 
New  Delhi-110034.  
(7) Shri Shivkaran Nehra, Manager, M/s Entire Logistics Pvt. Ltd., Plot No. 40, Rohini 
 Vihar,  Bhandarna, Harmada, JAIPUR. (Rajasthan). 
 

ितिलिप :  
1. मु य आयु ,सीमा शु क (िनवारक) नई द ली  
2. आयु ,सीमा शु क (िनवारक) आयु ालय- जोधपुर, म.ु जयपरु(राज थान) 
3. अपर आयु , सीमा शु क (िनवारक) आयु ालय, म.ु जयपुर(राज थान) 
4. गाड फाइल    
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