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(a) 

Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as the case may be 
against such order, to the appropriate authority in the following way:- 

1- 	1-TTW717TT7ttil9RIE-T9T3IT$Z9 : — 

Revision Application to Government of India  

(1) 	*4tEr 130414q 	 , 1944 tt UM 35 ('-'1) 	3M7f-d-41*-4-al Trt lzrrrdt 	dfl 	419 qv! 	EMT 35 (RA) Th'r 37—$2137 (1) t trzratrv—% 	 Irrv-dRimm, 	7r-A7-41NM, /'49 ttrim, '412fITiNR, 	 1414c<41- 110001 *"f 	 

(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department of Revenue, IVth 
floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 under -Section - 35 EE of the entralExicse Act 
1944, in respect of the following cases covered by first proviso to subsection (1) f Section 35 ibid; 

,1ic-1•4, *IR 

     

ZIT 	'41I'<t91 1a Tii 

 

zrr 

 

    

4 	I § 61, 

In case of any loss of goods where the loss occurred in transit from a factory to a warehouse and to another factory or 

from one warehouse to another during the course of processing of the goods in a warehouse or in storage whether in 
a factory or in a warehouse. 

(u) ITIVff Tk 4116 	71"r014 V • 1.1PCI41(1 
.111.4,rNN Trr 1.1k,i41ktifIZicit 

TIT Fra 	4.1 	vi \Itiq atilf4cpyr,)aiicitp< 0414.1 	fraz 	1:rFrAit 7'11.1riff * 

(b) 	In case of rebate of duty of excise on goods exported to any country or territory outside India or on excisable 
materials used in the manufacture of the goods, which are exported to any country or territory outside India. 

TIft T"'"*11-17ffrift7 ft11111-0 * 416'1 (avid TIT 10'9 WI) 4ii,iwilet64 I 

In case of goods exported outside India (except export to Nepal or Bhutan) without payment of duty. 

NSC4I 11- 31ii:IfkIrff 1944 3127-413Wt3M-TIMT9req-441 * 3ta-47311'Ns4r-ii5,Pwcyl4 	r-dr4g3TpratTrit 
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(d) 	In case where credit of any duty allowed to be utilized towards payment of excise duty on final products under the 
provisions of the Central Excise Act or rules made thereunder. 

(2) 	*--4Yu 1 /410{1‹ VIWZref4ZITITag1 2000 * iW44 9 (1) * arffl7fureiffk-rnm-Ir titsqf 4.* 	=iixWi-elf-114, 4134-ffailt7T * vt3ifttfiruft9-NtrthR-grr* * 'INN-TR-31ft 7-43illtR-Rrem l 'e-- 	'a1 z *izr3pTarrk-4-9ftzrwr9-mrft-7iTfc*Nuu arcH 7 wrguitni<1 ziwrfti r)44 200/- 	Vt) ztzra 	fHtriffacb9 Igrcil4   * mat) 31R-6  	srfalfter4rzreg7 ( 
ria34171 *714111 R-* 1,174.1 037f-44C6141 1000/- 'NV)) 

(2) 	The above application shall be made in duplicate in form No. EA.- 8 as specified under Rule 9 of the Central Excise 
Appeal Rules 2001, within 3 months from the date on which the order, ought to be appealed against is communicated 
and shall be accompanied by an equal number of copies each of the Order in Original and Order-in-Appeal, one of 
which at least be a certified copy. It should be also accompanied by a copy of TR-6 challan evidencing payment of 

prescribed fee of Rs. 200/- (Rupees Two Hundred only) under Major Head of Account E (Rs. 1000/- if the amount of 
Order in Original exceeds Rs. 1,00,000/-) 

2. 	R4.171TL:5_,•*_, *7-Z14 3 1:174 nT,W Tzfik4m3Pflalzi :-4T4TRITVIT 	tIf 

Appeal to clug()=_Excise & Service Tax appellate 
(1) 	*--4R1 \30-44-f RI-MIRA-44. 1944 * tIRT 35 4 * 3i4Ti4 

(1) 	Under section 35 B of Central Excise Act, 1944 an appeal lies to :- 

(w; 

371. -14rami14A 

 

F,  *-414 ,604i< Yjc-o 	uot, 3;1114 	4,.OT * fax 	44) 	 2, 3111 

 

(a) 	The special bench of Customs, Excise & Service Tax Appellate Tribunal at west Block No. 2, R.K. Puram, New Delhi-1, in 
all matters relating to classification valuation and 

(a) \i4vi 	< 2 (1) 47 ii-CdN 317fri * 310T4T3R1 *Ktal  	1V.( 	*-417  	 41 31-1004 
44<)ultatillik-414)-E 2, 31F.*. 	9 ft-A-11ms 

(b) To the Registrar, North regional bench of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, 
R.K. Puram, New Delhi- 110066 in case of appeals other than as mentioned in para-2(1) (a) above. 

(2) 	 (34tra) f)zetigc.ii 2301 )tt 471 6 * 31 -717374r 	Af*-41P014,1; 3rffirtzrtOtzt  	d7 
ir-43r4l -ArErr-4mrcul87 13141F-344`4 	altug 3PtfaktR, 	31-rtsrth-tNriNvfazttee-d (F R- 14 	m-rr sr* syNrfirrff Rfa -6) 

200/- (z-1 	4',4(4 	1,>1.mi*ig.hd<v.< 	11.-.Atgird,o;:lep*pic 	I O -itm 	V4T9 	fa,t1111140/6civiR4, 
6.)7f 

 
of 075 * 11,zmi4H6),.15.1 	 Irdri-rat 

(2) The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form EA-3 as prescribed 
under rule 6 of CE (Appeal) Rules 2001 and shall be accompanied with the copy of order appealed against one of 
which at least be a certified copy and should be accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form 
of crossed bank draft in favour of Asst. Registrar of a branch of any nominate public sector bank of the place where the 
bench of the Tribunal is situated. 

(3) trite:wk./144,1e( 	 cr3rrkr o 1=R7 *. 200/- NI 341) *1 
prd24 of tc)a§q Itri -Pear-trei 	 of fR7. TrerftfazrElfitzi RtrsrrEftwiwer srw .51 	Zrr t-4.14 tt'<ct,Mt4 'RV afitrcIlt-ar-Ardrt 
(oi 'IR3Tibl 	7*4 7-* QIN..< 343iltf**1 C1 eviit w44‘41tiq)13,ini-f 

In case the order covers a number of order-in-originals, fee of Rs. 200/- for each O.I.O. should be paid in the aforesaid 

manner not with standing the fact that the one appeal to the appellate Tribunal or one application to the Central 
Govt. as the case may be, is filed to avoid scriptory work, if exceeding Rs. 1 lacs, fee of Rs. 1000/- for each 010 shall be 
paid. 

(4)- 	̂um.4citt gM3111i, 1978 74171*14-ct fit 3r-gifb 	Tr q 6 of atUrfe4Eititat 	31-1.M73 T3T , 01 ac 34417 44TNit, 
311-4F*84912114*-It o3irttiltitrctWaft to  cfratri 	6.50 	awt.44404 Yjc<nraq,Cciiii),iNfr 

(4) One copy of application or 0.1.0. as the case may be, and the order of the adjournment authority shall beer a court 
fee stamp of Rs.6.50 a s prescribed under scheduled-I item of the Court Fee Act, 1978 as amended 

(5)  
(q7iq 	 ) em. 1982 kr4t-61 

 

/Pk 	‘icqic 	gicivtalt-4171 •illilActPtoT 

 

5. Attention in also invited to the rules covering these and other related matters contained in the Customs, Excise, and 
Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

6. An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where 
duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. 

r-- 

(3) 
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ORDER-IN-APPEAL No.121(SM)CE/JPR/2021  
PASSED BY SUGRIVE MEENA, COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS AND SERVICE TAX, JAIPUR 

This appeal has been filed under Section 35 of the Central Excise Act, 1944, by 

M/s Mahindra & Mahindra Limited (Regional Distribution, Spares Business Unit), Plot No. 

DTA001-009,10 & 00, Mahindra World City, Sanganer, Jaipur(Raj.)-302037 (hereinafter 

also referred to as ' the appellant') against the Order-in-Original No. 34/CE-Dem/CGST-

Div-F/2020-21 dated 04.09.2020 (hereinafter referred to as "the impugned order" also) 

passed by the Assistant Commissioner, CGST Division-F, Jaipur (hereinafter referred to 

as "the adjudicating authority" also). 

2.1 	Brief facts of the case are that during the course of audit, it was noticed that the 

appellant holder of Central Excise registration No. AAACM3025EEM053 engaged in the 

manufacture of MV/Tractor Parts falling under Chapter heading 87089900 of the first 

schedule to the Central Excise Tariff Act, 1985 appeared to have wrongly availed Cenvat 

credit and also short paid Central Excise duty, detailed as under- 

(i) Cenvat credit of Rs.1,81,410/- availed on Floor Top Hardner, which is 
excluded vide clause (B) of Rule 2(k) of Cenvat Credit Rules, 2004 during April, 
2015 to June, 2017. 
(ii) Cenvat credit amounting to Rs. 15,10,459/- availed on capital goods, which 

are not covered under the definition of capital goods in terms of Rule 2(a) of the 
Cenvat Credit Rules, 2004. 
(iii) On reconciliation of assessable value shown in ER-1 returns and Sales 
Register, it was noticed that the appellant short paid Central Excise duty 
amounting to Rs.90,665/- during the month May, 2016 and June, 2017. 

	

2.2 	A show cause notice was issued to the appellant, proposing therein recovery of 

wrongly availed Cenvat credit of Rs.16,91,869/- and short paid Central Excise duty of 

Rs.90,665/- along with interest thereon and imposition of penalty. After following the due 

process, the adjudicating authority vide the impugned order confirmed the demand 

alongwith interest and imposed equal penalties. 

	

3. 	Being aggrieved with the impugned order, the appellant have filed this appeal mainly 

on the following grounds- 

3.1 The appellants submit that the specialized chemicals and paints on 
which the Cenvat credit amounting to Rs.1,81,410/- has been denied 
fall squarely within the clause (i) of Rule 2K viz 'all goods used in the 
factory by the manufacturer of the final product.' The same position 
prevailed prior to the amendment of the CCR, 2004 prior to 
01/04/2016. There was no change in the wordings of clause (i) of Rule 
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2 (k) of the CCR,2004. These specialized paints and chemicals are 
widely used in the industry for better movement and safety of 
material, and are an integral part of the process of manufacture / 
production at the appellants Spare Parts Division. These specialized 
paints / chemicals are used in the factories / warehouses where the 
movement of material / loading and unloading /packing and unpacking 
processes take place round the clock. All these activities are 
interlinked with each other and material movement takes place from 
one section to another section of the Spare Parts Division. The area in 
which such movement of material takes place is called as "Shop Floor" 
in the normal course of business, and one has to maintain it neat and 
clean for hurdle free for movement of goods. In fact, the at the 
appellants Spare Parts Division logistical movement of goods is a major 
activity for which smooth, dust free and equal flooring is must, 
without which manufacturing and production operations cannot take 
place. For smooth movement of goods, the specialized paints and 
chemicals are applied on the shop flooring for smooth movement of 
material handling equipments like trolleys, pallets, battery stacker, 
etc. The appellant placed reliance on Harsha Engineers Ltd., Vs. 
Commissioner of C. Ex. Ahmedabad [CESTAT order no. A/1438/2010-
WZB/AHD, dated 09.092010. The decision of the Hon' ble Supreme 
Court referred to is that of M/ s. Maruti Suzuki Ltd., Vs. 
Commissioner of Central Excise, (2009)240 E.L.T. 641. The Id. 
Assistant Commissioner has not given any reasons but has erroneously 
stated that the 'paints and chemicals cannot be compared with oil and 
lubricants used in the machinery and that these inputs are not eligible 
for availment of Cenvat credit under Rule 2(k) of the CCR, 2004 but 
are covered under the exclusion clause B of Rule 2 (k) of the CCR, 
2004. Such observations without assigning any reasons are merely 
'Obiter Dicta' and cannot from the basis for passing any order. 

3.2 	The goods Long Span Shelving and Packing Mezz & Shelving (PMS), on 
which credit amounting to Rs.6,20,109/- has been disputed, are capital 
goods and Cenvat credit is admissible. The appellants are a Spare 
Parts Division and maintain more than 20000 parts with different 
size, shapes, technical specification, weight, are need to be stored or 
handled very carefully and impossible to store it on floor, so storage 
of such parts the appellant needs storage system (racks) on which 
items can be stored easily, safely, and accessible to people handling it. 
These racks are very much essential, part and parcel of the spare 
business and hence credit taken on these racks cannot be said to be 
inadmissible. Cenvat credit on the aforesaid capital goods has been 
denied on the ground that the supplier has classified the goods under 
chapter heading 94 of the First Schedule to the Central Excise Tariff 
Act, 1985 and hence are not covered under the definition of capital 
goods. The finding of the Id. Assistant Commissioner is beyond the 
allegation in the show cause notice. The show cause notice merely 
states that the aforesaid goods do not fall within the definition of 
the capital goods as defined in Rule 2 (a) of the CCR, 2004. The order 
of the Id. Assistant Commissioner having travelled beyond the show 
cause notice needs to be set aside as being void ab initio. Moreover, 
the goods are rightly covered under Rule 2(a) of the CCR, 2004 as 
eligible capital goods. The appellant placed reliance on the judgment in 
the case of Geltec Pvt. Ltd Vs. Commissioner of Central Excise, 
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Bangalore -[2010 (258) ELT 391 (Tri-Bang)], whereby the Hon'ble 
Tribunal allowed Cenvat credit on steel racks used for storage of 
goods in the factory. Relying on the decision of the Division Bench in 
the case of Banco Products (India) Ltd. 

3.2.1 In fact the decision in the case of Banco Products (India) Ltd (supra) 
was rendered by the Larger Bench of the Tribunal after taking 
cognizance of the fact that the plastic crates were not specifically 
covered as capital goods under Rule 2 (a) of the CCR, 2004 and 
proceed to examine its eligibility for Cenvat credit considering it as an 
'accessory.' Accordingly, it analysed various decisions of the Apex 
Court to arrive at the meaning of an 'accessory' as well as decisions of 
the Hon'ble Tribunal allowing Cenvat credit on plastic crates used as 
material handling equipment in the factory premises as capital goods as 
also as input.' The appellant has also placed reliance on the judgment in 
the case of Sree Ramcides Chemicals P. Ltd Vs. CCE (Service Tax), 
Tiruchirapalli [2014 (311) E.L.T. 102 (Tri. - Chennai), wherein the 
Hon'ble Tribunal held that Cenvat credit is admissible on racks 
imported for proper storage of raw materials and finished goods as 
handling of raw material is a process integrally connected with 
manufacture of final products. There is nothing in the definition of 
'input' which would exclude an item like racks from the scope of the 
definition of Rule 2(k) of Cenvat Credit Rules, 2004. 

3.2.2 As regards the other capital goods namely 'Induction Lamps' and 'Lift 
Tray' on which Cenvat credit of Rs.8,44,726/- and Rs.45,626/- is 
involved, the Ld. Assistant Commissioner has wrongly denied the same on 
the ground that these goods are used in the office. These goods are 
used in the shop floor for production manufacturing purposes. The 
appellants submit that both factually and legally these goods are eligible 
for availment of Cenvat credit under Rule 2(a) of the CCR, 2004 since; 
(a) these goods are attached to the machines on the shop floor 
and not in the office; (b) these goods are capital goods as per the 
definition contained in Rule2 (a) of the CCR, 2004 and in the alternative 
under Serial no (ii) of clause (B) to Rule 2(a) as 'accessories (Reliance 
placed on the decision of Banco Products (India) Ltd. (supra). 

3.3 As regards short payment of Central Excise Duty of Rs. 90,665/- on 
account of difference of assessable value in the ER-1 return and sales 
register the appellant providing verifiable data. The period of dispute in 
the matter is from Apri1,2015 to June 2016. The show cause dated 
(supra) has been issued after a gap nearly 2 years from the date of 
verification of records. Extended period of limitation has been invoked 
under the provisions of section 11A (1) of the CEA, 1944. In the entire 
show cause notice, there is only a bland statement that the appellants 
have indulged in deliberate intention to evade payment of duty. The 
verification of records by the Department is the ground for such an 
allegation. Apart from this show cause notice does not in any way 
establish that the appellants have indulged in any act leading to 
deliberate intention of duty. The extended period of limitation cannot 
be invoked on mere assumptions and presumptions and something 
positive must be established by the department in the show cause 
notice. The appellants draw the attention to the Circulars issued by the 
board from time to time (even under the erstwhile laying down the 
duties of the Revenue officers in relation to scrutiny of returns, Cenvat 
registers and statutory records. The appellant placed reliance on the 
latest circular No. 818/ 15/2005-CX dated 15th July,2005. The 
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appellant has been regularly filing the ER-1 returns every month during 
the disputed period on time. These have been scrutinised by the proper 
officer without any remark and accepted by the jurisdictional also 
without any remark/ objection. The.  jurisdictional authority has also not 
thought it fit to visit the appellant's factory. To allege deliberate 
intention of evasion of duty when all the ER-1 returns, Cenvat registers 
and statutory records have been thoroughly scrutinised by the Proper 
Officer and accepted by the jurisdictional authority is uncalled for and is 
unsustainable in law. Further, the entire issue is of interpretation of law 
and extended period of limitation cannot be invoked on the basis of mere 
verification or audit of the appellants records. 

4. Personal hearing in the matter was held on 27.07.2021. Mr. Arun Deshpande and Mr. 

S. Chandrasekhar, Authorised Representatives appeared on behalf of the appellant and 

explained the case in details and requested that they will be filing additional submissions 

by 06.08.2021. They reiterated the grounds of appeal during oral submission. 

5. The appellant filed additional submission vide letter dated 05.08.2021, wherein 

synopsis of submissions made on 27.07.2021 has been furnished and case law of Gestamp 

5ungwoo Automotive (Chennai) P. Ltd Vs. CCE, Chennai-IV [2018 (363) ELT 1191 (Tri 

Chennai)] has been relied. 

6. I have gone through the facts of the case, submissions made by the appellant in 

appeal memo, additional submission and those made at the time of personal hearings. I 

observe that different issues i.e. Cenvat credit on paint & chemicals, on various capital 

goods and also short payment of duly are to be decided in the case. 

7.1. 	At the onset I take up the issue of Cenvat credit on paint and chemicals. Demand 

has been confirmed by the adjudicating authority observing that the same has been used 

for repair and maintenance of floor or civil structure and is covered under the exclusion 

clause (B) of Rule 2(k) of Cenvat Credit Rules, 2004. On the other hand, the appellant has 

argued that the same have been used on the "Shop Floor' for maintaining it neat, clean and 

for hurdle free movement of goods. I find it proper to go through the definition of inputs 

provided under Rule 2(k) of the Cenvat Credit Rules, 2004, which reads as under- 

(k) "input" means - 

all goods used in the factory by the manufacturer of the final product; or 
(ii) any goods including accessories, cleared along with the final product, the value of 

which is included in the value of the final product and goods used for providing free 
warranty for final products; or 

(iii) all goods used for generation of electricity or steam or pumping of water for captive 
use; or 

(iv) all goods used for providing any output service, or; 
(v) all capital goods which have a value upto ten thousand rupees per piece. 
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but excludes - 

(A) light diesel oil, high speed diesel oil or motor spirit, commonly known as petrol; 

(B) any goods used for - 

(a) construction or execution of works contract of a building or a civil structure or a 
part thereof; or 

(b) 	laying of foundation or making of structures for support of capital goods, 

except for the provision of service portion in the execution of a works contract or 

construction service as listed under clause (b) of section 66E of the Act; 

(C) 	capital goods, except when,- 

(0 	used as parts or components in the manufacture of a final product; or 
(ii) 	the value of such capital goods is upto ten thousand rupees per piece; 

(D) 	motor vehicles; 

(E) 	any goods, such as food items, goods used in a guesthouse, residential colony, club or 
a recreation facility and clinical establishment, when such goods are used primarily 
for personal use or consumption of any employee; and 

(F) 	any goods which have no relationship whatsoever with the manufacture of a final 
product. 

Explanation. - For the purpose of this clause, "free warranty" means a warranty provided by 

the manufacturer, the value of which is included in the price of the final product and is not 
charged separately from the customer 

7.2 	From the above definition, I find that all the goods, used in the factory by the 

manufacturer of the final product, except the goods described under exclusion clause, are 

eligible inputs. The exclusion clause (B) of the Rules, on the basis of which the demand has 

been confirmed, provides that Cenvat credit on goods used for construction or execution 

of works contract of a building or a civil structure or a part thereof or for laying of 

foundation or making of structures for support of capital goods, is not admissible. 

Admittedly the goods under dispute were used on the floor of the premises as Floor Top 

Hardner. I find that the use clearly falls under the category 'used for construction of a 

part of building or civil structure'. Thus, I hold that the said items have been excluded 

from the definition of the inputs for claiming Cenvat credit. I find that the case law of 

Maruti Suzuki Limited Vs. CCE [(2009) 240 ELT 641(SC)J, referred by the appellant, is 

distinguishable from the case in hand, being related to oils and lubricants used in the 

machines, which is not the appellant's case. Further, the case law pertains to the period 

2012-13 and on different set of definition of 'inputs' provided in the Cenvat Credit Rules, 

2002. 

8.1 	Now, I take up the issue of Cenvat credit on capital goods. I observe that 

the issue has further been bifurcated in two different categories. One is related 

to credit on 'Long Span Shelving and Packing Mezz & Shelving' and the second is 
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credit on 'Induction Lamp & Lift Tray'. I, further, observe that the credit of 

Rs.6,20,109/- involved on 'Long Span Shelving and Packing Mezz & Shelving' has 

been denied, items being of chapter 94, which is not indicated in the definition. 

The appellant has however, argued that the same are being used for storage of the 

items. I find that for the purpose of availing Cenvat credit, the term 'Capital 

Goods' has been defined under Rule 2(a) of the Rues, which reads as under- 

(a) "capital goods" means :- 

(A) 	the following goods, namely :- 

(i) goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter 90, heading 
6805, grinding wheels and the like, and parts thereof falling under heading 6804 and wagons 
of sub-heading 860692 of the First Schedule to the Excise Tariff Act; 
(ii) pollution control equipment; 
(iii) components, spares and accessories of the goods specified at (1) and (ii); 
(iv) moulds and dies, jigs and fixtures; 

(v) refractories and refractory materials; 
(vi) tubes and pipes and fittings thereof; 

(vii) storage tank, and 

(viii) motor vehicles other than those falling under tariff headings 8702, 8703, 8704, 
8711 and their chassis but including dumpers and tippers, 

used - 

(1) in the factory of the manufacturer of the final products; or 

(IA) outside the factory of the manufacturer of the final products for generation of 

electricity or for pumping of water for captive use within the factory; or 

(2) for providing output service; 

(8) motor vehicle designed for transportation of goods including their chassis registered in 

the name of the service provider, when used for - 

providing an output service of renting of such motor vehicle; or 

(ii) transportation of inputs and capital goods used for providing an output service; or 

(iii) providing an output service of courier'agency; 

(C) motor vehicle designed to carry passengers including their chassis, registered in the 
name of the provider of service, when used for providing output service of - 

transportation of passengers; or 

(ii) renting of such motor vehicle; or 

(iii) imparting motor driving skills; 

(D) 	components, spares and accessories of motor vehicles which are capital goods for 

the assessee; 

8.2 	From the above definition, it is clear that the goods falling under the 

Chapters and chapter heading specified at A(i) and other items specifically 

mentioned are eligible capital goods. I find that the items in dispute though do not 

find place in the clause A(i), however, being used for storage purposes, are 
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covered under the clause A(vii). I am of the considered view that the storage 

racks/ shelves are essential items for safekeeping and further use of raw 

materials, components and semi-finished goods or finished goods before they are 

either processed or cleared out of factory. These can be considered as essential 

items involved in the manufacturing process. I find that in the case of Gestamp 

Sungwoo Automotive (Chennai) Pvt. Ltd. [2010 (363) ELT 1191 (Tri- Chennai)J, the 

Hon'ble Tribunal has observed as under- 

"Cenvat credit - Capital goods - Pallets, storage racks and certain steel tubes, 

angles and flats used to make steel cover of welding area for safety - Denial of 
credit for items not capital goods used in manufacture of final product - HELD : 

Pallets and storage racks essential items for safekeeping and further use of raw 

materials, components and semi-finished goods or finished goods before being 
either processed or cleared out of factory - Impugned items to be considered as 
essential items involved in manufacturing process - Similarly, steel tubes, angles and 
flats used to create a steel cover around welding machine for industrial safety -

Operation of welding machine connected to such safety measure - No reason for 

denial of credit for such essential fabrication inside factory premises - Denial of 

credit not justified - Impugned order set aside - Rule 2(aXA) of Cenvat Credit 
Rules, 2004. jpara 6J" 

	

8.3 	In view of the above, I hold that the appellant is entitled for Cenvat credit 

of Rs. 6,20,109/- availed on 'Long Span Shelving and Packing Mezz & Shelving'. 

	

8.4 	I observe that Cenvat credit of Rs. 8,44,726/- has been denied on Induction 

Lamps and of Rs. 45,626/- on ' Lift Table' on the ground that the same were used 

in the appellant's office. I find that prior to 01.04.2016, the condition regarding 

use of the goods, prescribed in the definition of capital goods at A(i) to (vii) under 

Rule 2(a) of the Cenvat Credit Rules, was provided as under- 

"used- (1) in the factory of the manufacturer of the final products, but 

does not include any equipment or appliance used in the office, or 

(2) for providing output service" 

8.5 	From the above provision, it is clear that the goods even falling under the 

category of capital goods were not eligible for Cenvat credit, in case used in the 

office. I find that the appellant has not contested the issue on the period of 

availment of the credit, which indicates that the disputed Cenvat credit was 

availed prior to 01.04.2016. The appellant has though argued that the goods are 

attached to the machines on the shop floor and not in the office, however, has not 

9 
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put forth any evidence to counter the allegation of being used in the office. The 

appellant has also argued that in the alternative Serial no (ii) of clause (B) to Rule 

2(a) as accessories. I find that the said clause is related to 'Motor Vehicle' and is 

not relevant in this case and also the case law relied by the appellant is 

distinguishable, being related to Cenvat credit on plastic crates. In the light of 

unambiguous above provisions, I hold that Cenvat credit of Rs. 8,90,352/-

(8,44,726/- + Rs.45,626/-) is not admissible to the appellant, the disputed goods 

being used in the office. 

9. Now, I take up the issue of short payment of duty of Rs.90,665/- on 

account of difference in the assessable value in ER-1 return and the sales 

register. I find that the demand of duty has been confirmed by the adjudicating 

authority observing that the appellant had not submitted any documentary 

evidence from difference in this regard. I observe that the appellant has also 

mentioned in the appeal memo also that appellant is providing verifiable data. 

However, I find that no such data has been provided by the appellant with the 

appeal memorandum or otherwise to corroborate his contention. Hence, I do not 

find any reason to interfere in the impugned order, in this regard. 

10. I observe that the appellant has challenged invocation of extended period of 

limitation on the ground that the appellant had been filing ER-1 returns regularly, which 

have been scrutinised by the proper officers. The appellant has placed reliance on the 

circular No. 818/15/2005-CX dated 15.07.2005. I find that that in the era of self-

assessment procedure, a greater responsibility has been casted upon the trade. It is 

expected that the assessee will responsibly assess the goods under correct classification, 

assessable value, duty payable and admissibility of Cenvat credit In other words, the onus 

of correct classification, assessment of value, duty and availment of Cenvat credit etc. has 

been passed on to the assessee. However, if any confusion, the assessee can take the help 

of the department. I find that in the instant case the appellant had never disclosed 

before the Revenue the use of the goods on which Cenvat credit was availed. Thus, I hold 

that the appellant had suppressed the material. fact. Moreover, I find that suppression is 

nothing but failure to disclose full and correct information to the department with intent 

to evade payment of tax and as such, the period of five year to raise demand is available in 

the proviso of Section 11A(1) of the Central Excise Act, 1944. My view finds support 

from the judgment in the case of M/s Century Tiles Ltd V/s Commissioner of Central 

Excise Ahmedabad [2009(236)ELT583 (Tri- Ahmd)], wherein the Hon'ble CESTAT has 

held that "In view of the present system of self assessment where documents and 

10 
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transaction details not supplied to the department and in as much as the appellant did not 

inform the department in advance or consult the department, intention to be based on 

documents and accounting system-Once documents not submitted to the department, 

misdeclaration or suppression rightly invocable-Section 11AC of Central Excise Act 1944". 

11. 	In view of the above, the impugned order is up held, except to the extent 

that demand of Rs.6,20,109/- related to Cenvat credit availed on 'Long Span 

Shelving and Packing Mezz & Shelving' is set aside. The amount of interest and 

penalty stand reduced accordingly. 
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