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(Lad 	altrF-.3mr-vm aft 	3T-Tma.  coral a1 ag vTr 3trtzr t gib 7/21TR-QT1W. '4M atilt Trc 
Tra-yr amt 	arcirF 	3r0-4-9.  Tffla. 	•tmemmi 
Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as 
the case may be against such order, to the appropriate authority in the following way:- 

1- 	TTRUTT7 	 t14-Tv T3-11 	9 :- 
Revision Application to Government of India :- 

(1) 	4-8 	 , 1962 '4' MT 129 (77) 	amii-d-4fitcdrq 	11P1W1 	G844)(iciich-1 ETTRT 129 (31') 

• 

31:1—E171 (1) * 82.7tri77; 	atd/hdlf4t6P1T31Aq-N-icirftift4, lirfaTFTTZ, 	. fir. .114-r 
trcr, tOtrif, •-1*14,411. -fiRc-k-41— 110001 . r't ,1111-caki 

(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department 
of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 
under -Section - 129 DD of the Customs Act, 1962, in respect of the following cases covered by' 
first proviso to subsection (1) of Section 129A ibid; 
(a) any goods imported or exported as baggage; 

fil) any goods loaded in a conveyance for importation into India, but which are not unloaded at 
their place of destination in India, or so much of the quantity of such goods as has not been 

unloaded at any such destination if goods unloaded at such destination are short of the quantity 
required to be unloaded at that destination; 

f_ci, payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2) 	1--",3711-Fif'4ZPIrdA 1982 * fa4I4r 8 N) 	 e • 	tit.ki 	8 til.(54 44 • 
zu--Tri;rft-dfk9t- 	(11.-1,Thei 	311--d710.-3irkw 	7-4-3TIr -s3TrkW 	Thet 	tr-4)A+-14 

	

N-Tmt3r4 mar 7 Tr ycq-vifiti 	3tTfa.  'tntle 200 / - (4-1 41) ccici 
f*-„Tflizr-drff 	•m-ickm 	Mitt 31R-6 	Vc,t Ted"1-iter41-4Tit7 I (4 1038-kW 4 ,004-1 cr- • ("WI 
3f4Werd)" 1000/— t)Liz) 

(2) 	The above application shall be made in duplicate in form No. C.A.- 8 as specified under Rule 8A 
of the Customs (Appeal:;) Rules, 1982, within 3 months from the date on which the order, ought 
to be appealed against is communicated and shall be accompanied by an equal number of 
copies each of the Order in Original and Order-in-Appeal, one of which at least be a certified 
copy. It should be also accompanied by a copy of TR-6 challan evidencing payment of prescribed 
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fee of Rs. 200/- (Rupees Two Hundred only) under Major Head of Account and Rs. 1000/- if the 
amount of Order in Original exceeds Rs. 1,00,000/-. 

2- 	TfIRT ntY"W, ;417 	7t-evW Tq'tr4T--.78TrWfzf 7-Zr PTIRTRuT 	1t31417 
Appeal to Customs, Excise & Service Tax Appellate Tribunal 

1. 	7TalTk21 	4-112FT---Tfe4471.  
129t+-84-671-41#71 	 
2F7473rtiftTiT 	 1962 	frtm-r 
*,-A-ratrr9-1-4-afarratiad-9f-Taiteftq4-41: 

sirti-fra-qtr aTR.t.7.4\79t-
c-c414Q,,m4iiidzirar-trwrg9-1-4-4-4-fk-d- 

129 	 134r 	(3) 
4,,A 	R14)4-4sC'''Ll 	4•11Ric-1•,  ‹t4i n-Vi•  

1962 
	

-0-trr-t-r 
arcii-T-41---A-Frk/ft- I 	lit 	411 

(1)  Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional bench 
of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. Puram, New Delhi-
110066. 

(2) lij91 	(3TITF) 1;<•14-i qcil 1982 aR EMT 6 	311tavtrqT  	f4E.Tiftuft7 3TIETR8TIRI 
-141z.larctrmcb 	 c; 4Tm. 	TT-43141 137f1F-31Ttu i 	fd-€4 3441--At7 

(( 	•f4 WsT t WIT 	tr) T. 200/— 	TA) 4.1(4 Tht 	  
#TR 	ci cPVI-te 	•0144.(1..si 	t "iI 	 f4,41-Acmi4ivP(r) 4-1-r 

Trrurr r 6lviei 3T7Krrzi-r -c-R-o-r 	tr aftvr-dt 

(2) 	The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form 
CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be accompanied 
with the copy of order appealed against one of which at least be a certified copy and should be 
accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form of crossed bank draft in. 
favour of Asst. Registrar of a branch of any nominate public sector bank of the place where the 
bench of the Tribunal is situated. 

3. 	tfiR1 7J- '3TIri441i, 1962 aR tiRT129A(6) 	317-mitfrawiT9t21 	Trit 	Trrzti'411171T-64 
qq,lqico(Court Fee Stamps),,lti r4,-11-A 0,11,11* 	 

zrItv3TraTOrtrr i 41.40sp1r 	Gqivf 7-43Trtft 71-rWr 	•<01 	5,00,000/-atqaTuRM Th-T1 t, 
1,000/-; 

IfitiR3iltAltrr Thcl 1 	I ij 	6Clivr 7-43TrtTIZR s-n-RT 	5,00,000/- 3#4w-d2TT 
5000/-; 

(Tr) 	zritliF3rft4Ri-rr 	TrtRtm 	airvr 7-4zrrMtd-  7n-pu 4r 	50,00,000/- 31-14-4, *T. 10,000/- 

11 	(3) 	An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and interest 
or of levy of penalty in relation to which the appeal is made, be accompanied by a fee of—
a) where the amount 01 duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is five lakh rupees or less, one thousand rupees; 
021 where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh 
rupees, five thousand rupees; 

(c) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees: 

(4) 	 • cry.)clic4ftp-il. 	4741 arm 	 t4Tzr 	 
'ck)ciictr13PITA-zi "ziRiaci-rOT (4)1411RD) .1) 14, 1982 • 	 I 

(4) Attention in also invited to the rules covering these and other related matters contained in the 
Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(5) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute. 
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ORDER IN APPEAL NO.169(SM)/CUS/JP12/2021  
PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS),  

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

This appeal has been filed under section 128 of the Customs Act, 1962(hereinafter 

also referred to as "the Act") by Shri Sanjay Sharma C/o D.S. Chadha, G-16, 2"6  Floor, 

Lajpat Nagar-I, Nev. Delhi-1/0024 (hereinafter referred to as 'the appellant' 

also) against the Order-in-Original No. 35/2020-ADC Customs dated 29.05.2020 

(hereinafter referred to as 'impugned order' also) passed by the Additional 

Commissioner of Customs, Jaipur (hereinafter referred to as "the adjudicating 

authority"). 

	

2.1 	Brief facts of the case are that the appellant was intercepted on 01.02.2019 

by officers of CISF at Jaipur International Airport while intending to go to Dubai 

with foreign currency of 18300 USD and handed over to the Customs officers. On 

being inquired, no legal document or approval//permission to carry the currency in 

terms of provisions of Section 3 of Foreign Exchange Management Act, 1999 read 

with regulation 5 & 7 of the Foreign Exchange Management (Export and Import of 

Currency) Regulation, 2015, was produced by the appellant. Therefore, the foreign 

currency valued at Rs.12,88,320/- was seized under Section 110(1) of Customs Act, 

1962. 

	

2.2 	The appellant in his statement dated 01.02.2019 tendered under Section 108 

of the Customs Act, 1962, inter alia stated that the recovered currency belongs to 

him. He often went to Dubai in connection with his Rubber Spare Parts business. 

There he came to know that gold in Dubai is cheaper than in India, so he would have 

earned a handsome profit after purchasing gold from Dubai and selling in India. He 

was carrying foreign currency to buy gold from Dubai. He further stated that he 

arranged certain amount of money from his savings and rest amount was borrowed 

from relatives and friends on interest. He exchanged the Indian currency with USD 

in piecemeal from different places in Mumbai. After investigation it appeared that 

the appellant had attempted to smuggle the said foreign currency out of India in 

contravention of the provisions of 3 & 4 of Foreign Exchange Management Act, 

1999 read with regulation 5 & 7 of the Foreign Exchange Management (Export and 

Import of Currency) Regulation, 2015, Rule 7 of the Baggage Rules, 2016 and 

Section 77 of the Customs Act. Accordingly, a show cause notice dated 12.07.2019 

was issued, proposIng therein confiscation of the foreign currency valued at Rs. 

12,88,320/- under Section 113(d) and 113(e) of the Customs Act, 1962 along with 

envelope that was used for concealment of the currency under section 119 of the 

Act. Imposition of penalty upon the appellant under Section 114 and 114AA of the 
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Act, was also proposed. 

2.3 	After following the due process, the adjudicating authority vide impugned 

order, absolutely confiscated the seized foreign currency along with the envelope. 

Penalties of Rs. 2,00,000/- and Rs.1,50,000/- were imposed upon the under Section 

114(i) and 114AA of the Act. 

	

3. 	Being aggrieved with the impugned order, the appellant has filed this appeal 

interalia on the following grounds: 

	

3.1 	The Order has been passed by the Ld. Additional Commissioner of Customs 

without understanding the facts of the case and applying the law to the 

same. 

	

3.2 	In the present case the foreign currency was not found to be concealed. The 

foreign currency was kept in the•pant pockets of the Appellant, thereby as 

per Baggage Rules, there is no concealment. 

	

3.3 	The Statemer ts of the Appellant relied upon by Departmental Officers have 

been recorded without his knowledge, as the same were pre-narrated. Two 

statements were recorded from the Appellant vide dated 1-2-2019 and 11-2-

2019, it is clearly seen both the statements are contradictory, in as much as 

in the earlier statement which was recorded when the Appellant was in 

custody of the Customs Officers, whereas in the other statement which was 

recorded on 11-2-2020, was recorded when he was not in custody of the 

customs officers. It is submitted that, the appellant's earlier statement 

recorded that, the foreign currency was taken to bring gold into India, as 

against the statement recorded later, which showed that the Appellant had 

procured the currency after taking the money from his own account in banks 

in India, and this money was .taken to Dubai for business purposes. 

Therefore, the findings of the Ld. Adjudicating Authority that, the 

appellant was taking foreign currency out of India for purchase of gold is 

not tenable under law 

	

3.4 	The Appellant had kept the foreign currency in the pant pockets and 

therefore, the same cannot be said to be concealed in any manner. It is also 

submitted that, under Baggage Pules concealment has been defined and 

illustrated, and same does not include goods kept in the pant pockets. 

Therefore, the Orders of the Ld. Adjudicating Authority on the findings 

that the foreign currency carried by the Appellant was concealed is bad in 

law. 
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3.5 	The Appellant is innocent and the owner of the said foreign currency, the 

said currency was duly purchased from the FOREX dealer, and the same was 

purchased from the grey market, as seen from the statement of the 

appellant. It is also seen that ti4 said foreign currency was purchased from 

the money of the appellant which he took from his bank and is visible from 

his bank accounts. It is also seen that some foreign currency was purchased 

after borrowing from his friends and relatives. Therefore, the allegation of 

the adjudicating authority that the Appellant had malafide intentions to 

smuggle the Gold into the Country is false. 

	

3.6 	The Appellant purchased the said foreign currency from his own money and 

from his own savings. Hence, the said foreign currency has been procured 

from legitimate funds and hence the absolute confiscation of the same is 

bad in law. 

	

3.7 	The malafide intentions are absent in this case. The Appellant purchased the 

said foreign currency from his personal savings and money borrowed from 

friends and relatives. Therefore, Penalty should not be imposed on the 

Appellant. 

	

3.8 	In terms of section 125 of the Customs Act, 1962 redemption of foreign 

currency has been granted in many cases by the Government of India and 

CESTAT. And accordingly, the Confiscation of the foreign currency is liable 

to be set aside. 

	

3.9 	As per the Baggage Rules, Foreign Currency is not prohibited from taking 

outside the country. It is also submitted that, the only requirement is that, 

the said foreign currency is to be declared before the customs officers. 

Therefore, the Appellant has committed only a technical offence, and 

thereby the absolute confiscation of the foreign currency by the 

Adjudicating Authority is bad in law and liable to be set aside. The Appellant 

places on record the following judgments: 

> Y AKUB IBRAHIM YUSUF versus COMMISSIONER OF CUSTOMS, 

MUMBAI [2011 (263) E.L.T. 685 (Tri. - Mumbai)] 

> PREM KUMAR Versus CUSTOMS [2016 (334) E.L.T. 498 (Del.)] 

> SAPNA SANJEEV KOHLI Versus COMMISSIONER OF CUSTOMS, 

MUMBAI [2009 (240) E.L.T. 207 (Bon)] 

3.10 In view of the above mentioned facts and circumstances of the case the 

appellant may be allowed to Release / Redeem the said Foreign Currency on payment 

of Redemption fine in terms of Section 125 of the Customs Act, 1962. 

5 



File No.GAPPL/COM/CUSP/113/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

	

4. 	Personal hearing in the matter was held on 09.09.2021. Mr. DS Chadha, 

Authorised Representative appeared on behalf of the appellant and explained the 

cases and reiterated the grounds of appeal. 

	

5.1 	I have gone through the facts of the case and submissions made by the 

appellant in their appeal memo and at the time of personal hearing. I observe that 

the appellant was apprehended with foreign currency at the time of departure to 

Dubai at International Airport, Jaipur, for which the appellant could not produced 

legal documents for carrying such foreign currency. The same was seized and 

after investigation and due process of adjudication the adjudicating authority has 

ordered for absolute confiscation of the foreign currency and imposed penalties 

upon the appellant. The appellant has admitted recovery of the said foreign 

currency from him and contested for allowing redemption of the currency and also 

for setting aside the penalties. 

	

5.2 	I observe that the appellant has argued that the finding of the adjudicating 

authority that the appellant was taking foreign currency out of India for purchase 

of gold is based on the statement dated 01.02.2019 of the appellant, which was 

recorded when he was in custody of the Customs officers. Whereas, in the 

statement dated and 11.02.2019, it was stated that the appellant had procured the 

currency from his own money and duly purchased from FOREX dealer and was taken 

to Dubai for business purposes. I find that the appellant has not come up with any 

evidence of duress or atmosphere of terror at the time of recording of the 

statement dated 01.02.2019. The statement was also not retracted by the 

appellant. I am of the considered opinion that the first statement, wherein the 

appellant confessed the attempt of export of foreign currency without having valid 

permission/ documents and without declaring the same, is sufficient to establish 

the allegation levelled against the appellaht. I find that the Hon'ble Supreme Court 

has held in the case of Naresh J. Sukhawani Vs. Union of India [1996(83) ELT 258 

(SC)] that the statement made before the Customs officials is not a statement 

recorded under Section 161 of the Cr. P.C. Therefore, such statement is a material 

piece of evidence collected by customs officers under Section 108 of the Customs 

Act. Further in the case of Surjeet Singh Chhabra Vs Union of India 1997(84) ELT 

646 SC, the Hon'ble Apex Court has held that the Customs officials are not police 

officers. The confession, even though retracted, is an admission and binds the 

petitioner. 
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5.3.1 As regards, absolute confiscation of the foreign currency, it would be proper 

to examine whether export thereof is prohibited or not. I find that prohibited 

goods have been defined under Section 2(33) of the Act, which reads as under- 

"(33) "prohibited goods" means any goods the import or export of which is 

subject to any prohibition under this Act or any other law for the time being 

in force but does not include any such goods in respect of which the 

conditions subject to which the goods are permitted to be imported or 

exported, have been complied with" 

5.3.2 	I find that in the case of Om Prakash Bhatia Vs Commissioner of 

Customs Delhi [2003(155) ELT 423 (SC)] has held that if there is any prohibition 

of import or export of goods under the Customs Act, 1962 or any other law for 

the time being in force, the goods would be considered to be prohibited goods and 

this prohibition would also operate on such goods, the export or import of which is 

subject of certain prescribed condition if the conditions are not fulfilled. Further, 

in the case of Samynathan Murugesan Vs Commissioner [2010(254) ELT A15 (SC)], 

the Hon'ble Supreme Court has held that the passenger did not fulfill the 

eligibility criteria it makes the imported•goods prohibited. 

5.3.3 	I find that while deciding the similar issue of attempted export of 

foreign currency in the case of Suresh Gangaram Hole Vs. Commissioner of 

Customs, Airport, Mumbai [2015 (327) E.L.T. 555 (Tri. - Mumbai)), the Hon'ble 

Tribunal has held as under- 

"Confiscation - Absolute confiscation - Smuggling - Absolute confiscation of foreign 

currency seized amounting to Rs. 1,25,22,780 from passenger/appellant on way to 

Sharjah from Mumbai - Legal validity of - HELD : Illegal export of currency is an 

offence under Foreign Exchange Management Act, 1999 (FEMA) and violation of 

Reserve Bank of India (RBI) guidelines and as such, impugned currency are 

prohibited goods' as defined in Customs Act, 1962, liable to absolute confiscation -

Appellant not having permission from RBI for export of foreign currency which he 

imported without declaration - Statement admitting seized currency belonging to his 

employer given to him to re-export same illegally out of country, later retracted -

No evidence to show that appellant an employee and that said foreign currency 

meant for purchase of laptops from a Company in Hong Kong as alleged by owner of 

said currency - Even if so, no need to smuggle said currency without declaration and 

attempt to re-export without proper permission from RBI - Several contradictions 

in statements made by offenders as discussed in impugned order - Conduct of 

owner, second appellant in this case, equally reprehensive - Non-response to various 

summonses issued by investigating officer when he was present in India and his 
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efforts to seek legal advice to prove origin of impugned currency as legal, leads to 

conclusion that he was busy manipulating records and fabricating evidence during 

this period - Tainted nature of transactions established beyond any doubt -

Absolute confiscation justified - Sections 113(d) and 113(h) of Customs Act, 1952. 

(pares 7.4, 7.5, 7.6, 7.7]" 

5.3.4 I find that the above judgment had been affirmed by the Hon'ble Bombay 

High Court [2017 (351) ELT A 182 (Born.)]. Thus, in the light of the judgment, I do 

not find any infirmity in the decision of the adjudicating authority as far as 

absolute confiscation of the foreign currency is concerned. 

	

6.1 	Further, I am of considered opinion that once it has been established that 

the appellant was involved in the attempted illegal export of foreign currency, 

which has been held liable for confiscation, the appellant attracts penal action 

provided under the Customs Act, 1962. I observe that vide the impugned order, 

penalties under Section 114(i) and 114AA of the Act have been imposed upon the 

appellant. I find that provisions of Section 114(i) prescribes penalty for attempt to 

export goods improperly and provides that any person who, in relation to any goods, 

does or omits to do any act which act or omission would render such goods liable to 

confiscation under section 113, or abets the doing or omission of such an act, shall 

be liable, in the case of goods in respect of which any prohibition is in force under 

this Act or any other law for the time being in force, to a penalty not exceeding 

three times the value of the goods as declared by the exporter or the value as 

determined under this Act, whichever is the greater. 

	

6.2 	I find that in the case in hand, it has been established that the appellant 

had attempted export of foreign currency without having legal documents and also 

without declaring the same, which rendered the currency liable for confiscation 

under Section 113(d) & 113(e) of the Act. Therefore, I hold that the appellant is 

liable for penalty under Section 114(i) of the Act. 

	

6.3 	I further find that the Section 114AA of the Act prescribes penalty for use 

of false and incorrect material and provides that if a person knowingly or 

intentionally makes, signs or uses, or causes to be made, signed or used, any 

declaration, statement or document which is false or incorrect in any material 

particular, in the transaction of any business for the purposes of this Act, shall be 

liable to a penalty not exceeding five times the value of goods. I find that in the 

instant case, the appellant did not file any document/ declaration so as to allege the 
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same to be false or incorrect. Hence, I am of the view that penalty under this 

section is not justified to be imposed upon the appellant. 

7. In view of the above, the impugned order is upheld to the extent of absolute 

confiscation of the foreign currency and imposition of penalty under Section 114(i) 

of the Customs Act, 1962. However, the penalty imposed upon the appellant under 

Section 114AA of the Customs Act, 1962 is set aside. 

8. The appeal filed by the appellant is disposed of in above manner. 

• 

 

Regd. A/D.  

Shri Sanjay Sharma, 
C/o D.S. Chadha, 
G-16, 2nd  Floor, Lajpai Nagar-I, 
New Delhi-110024 

(Tira-  4-11,10 

397 (44:17) 

• 

1. 4p443TrzS, 	191 	 (I 	Rct)) 

2. 	2FT (Ra 	ti) 3R1-5-r-ffzr- q).4-cg, 	t( 	r9) 
3. aitrt 	411-1I 2 crW (nciRt) 311VhIc1q, 7Z17(th31t-9) 

411 b-1T9- 

 

Digitally Signed by Sugrive 
Meena 

Date: 14-09-2021 12:45:33 

Reason: Approved 
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