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d 	T wisprItro-rftemtirF zrr Vtuur0r4tt 	 ‹-iwgi 
Any person aggrieved by this Order-in-appeal may file an appeal or revision 
application, as the case may be against such order, to the appropriate authority in the 
following way:- 

1- 	z1TTUR:IT3,R3iIf0114-11,T3TTI 	:- 
Revision Application to Government of India  

(1) 	iffrir Vlialf41-17:1 . 1962 $f tfril 129 CO 4.); 31--sP 	7I7 41+1c1.  * WM:VW SIRT 129 (a1) A lift-URI (1) * AUITfR-tW 	 IIRURRW7, 
01-0-4-rrpf. -iiRck-11- man 	vii-11=4Qq 

(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, 
Department of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi -
110001 under -Section - 129 DO of the Customs Act, 1962, in respect of the following 
cases covered by first proviso to subsection (1) of Section 129A ibid; 
f_a_l any goods imported or exported as baggage; 

1121 any goods loaded in a conveyance for importation into India, but which are not 
unloaded at their place of destination in India, or so much of the quantity of such goods 
as has not been unloaded at any such destination if goods unloaded at such destination 
are short of the quantity required to be unloaded at that destination; 

fcl payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2)   73Ifil—Kir4L-gragt 1982 * Pu+I 8 (7) * 3.777feaffeiMflUt *Kai Z.W. 8 41,61 	, tard'aRtm 	crfWa.-rserf4c1R-iiv, A (11-9.iiti 	410.A1F--arrtvi starfr-6-antr 	t-4.1siFfic/f 
ri-fflti ?SIM 3 111) pz:Pfht 	ararfa sria 200/- 	ssief 124EfifWftra"M 5 Vittcf TIM& 31R-6 Mc' 1-r 	Ard7fter4Mit7 I Nit ,rozntv.r i'R'Wgt \TW anir 

ar(4o-e101 wool- Inki4) 

(2) 

	

	The above application shall be made in duplicate in form No. C.A.- 8 as specified under 
Rule 8A of the Customs (Appeals) Rules, 1982, within 3 months  from the date on which 
the order, ought to be appealed against is communicated and shall be accompanied by an 
equal number of copies each of the Order in Original and Order-in-Appeal, one of which 
at least be a certified copy. It should be also accompanied by a copy of TR-6 challan 
evidencing payment of prescribed fee of Rs. 200/- (Rupees Two Hundred only) under 
Major Head of Account and Rs. 1000/- if the amount of Order in Original exceeds Rs. 
1,00,000/-. 

2- 	zf s sve-z5 	 qzfikamanf1-g10 7-Titzuft.t* RI:sr 5* uP4ait1a.  
Appeal to Customs. Excise & Service Tax Appellate Tribunal  

1. 	TR* 0T4 ir fa 	o4 Til-crr 9FW aritRzrrr 1962 *=r trru 1297 * 	;frqr 4. ,40.11S 	q1,11( 
A41-11# vrfizw-Qtr 	FT, ft waft-  # 1,-1<1 	wr oi4.41 IWFrr f*trrrr sff dirunq4-1 1962 
tim 129 e ztrarK-r (3) * strwtrt arvio t I 3trbr arnr RTS- 	,qt,14 ;Am-  9 	f4t4k4 
wtsw tT #.17* 77# 	4trrr 	wr arr12411.  tr( dp.1141,1 5rrtWt-or ft q-*1-  tfla ,trfoz# 

,41-11,41 A' 	wr faifi awr aral" ti HMI Tr-4-ft 4-A:tw tits it-4t 	wr 
ticil t 

(1) Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional 
bench of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. 
Puram, New Delhi- 110066. 

(2) 	.11 sj(Kt> (3ita) IauNigefi 1982 *21 UM 6 t artasitr7T 7f17-3 	f4t-TfReVq 31- 9R31AZI 
.-aiuA‘esairp)cf) 	 * ItrdaR trtaittra rrftql3441-F-arr#vr 	fkw4 wEifiwft-q 
arrtstfrurTA,Z*Qc, 	 (Pr-44 t 	t 	.Rw-7 5rnifiri0 	z1) A. 2o0/- (er 	 Th`t tAtiti6i 	 * =PT z1 tigif*-4*-fritz 5* •0,444,5 aR 7r4 I ztg P:rz wff WIFT 5* 
	 m elaT 5* 4* A zrror 	NJqp-inniPicr,<.r ati tofkl-dt I 
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(2) 	The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in 
form CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be 
accompanied with the copy of order appealed against one of which at least be a certified 
copy and should be accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form 
of crossed bank draft in favour of Asst. Registrar of a branch of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

etrrt m5a0rftuir, 1962 et urF129A(6) 	zrl-FRFEIfiF-arcra-A 	ulW 
ttcKnAi 	(Court Fee Stamps),,AttAN4idigi144ra. wiloiml-ii-‘4q;— 

zrfe-warrtvillrrirr 	 urry sitatita-  71OF att ,4114r 	5,00,000/-amm-F-4 Fff t 
F. 1,000/-; 

ziforeatrasr*ixtt l Thar 	«41,4 crtzThserff rOrr et Wt.  t 5,00,000/- qtr 
50,00,000/-Fet u'r 5000/-; 

Trt4#1- rrsiFv, v:rtF 	Yiil 	i t7rfOr 	50,00,000/- •tr atItt-4, 	w. 
10,000/- 

An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and 
interest or of levy of penalty in relation to which the appeal is made, be accompanied by a 
fee of— 

fal where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is five lakh rupees or less, one thousand 
rupees; 
LI:21 where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than five lakh rupees but not 
exceeding fifty lakh rupees, five thousand rupees; 
(1.1) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand 
rupees: 

(4) 	
xjc4), *-4t11 	 ;7-4-4-4Wailftgra 	 (.pitiff410) 	4114.. 1982 Anfgcla 

(4) Attention in also invited to the rules covering these and other related matters contained in 
the Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(5) 	An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is 
in dispute. 
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ORDER IN APPEAL NO.127-141(SM)/CUS/JPR/2021  
PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

These appeals have been filed under section 128 of the Customs Act, 
1962(hereinafter also referred to as "the Act") by the following parties against the 
Order-in-Original No. 49/2020-ADC Customs dated 18.08.2020(hereinafter 
referred to as "the impugned order") issued by the Additional Commissioner of 
Customs, Jaipur(hereinafter also referred to as "the authority")- 

5. No. Name & address of the Appellant 

1 M/s K. S. International, 503, 5'h  Floor, Vardhman Residency, 231, Kanak Vihar, Ajmer Road, 
Jaipur- 302012 

2 M/s Bharat Gems, SF-81, Scheme No. 108, Jaipur Electronic Market, Gopalpura By Pass, 
Jaipur- 302018 

3 M/s B C Enterprises, F-13, First Floor, Triveni Complex, Transport Nagar, Jaipur-302003 

4 M/s Jagdish Enterprises, Bulaka Ki Mani, Kunda Mod, Amer, Jaipur- 302028 

5 M/s N R Traders, 2088, Chaksu Ka Chowk, Haldiyon Ka Rost, Johri Bazar, Jaipur-302003 

6 M/s S. S. Enterprises, 1-TA-2. Kamla Nehru Nagar, Chota Park, Keshopura, Ajmer Road, 
Jaipur-302021 

7 Shri Shailender Singh Chandrawat S/o Shri Ganpat Singh Chandrawat, 1-TA-2, Kamla Nehru 
Nagar, Chota Park, Keshopura, Ajmer Road, Jaipur-302021 

8 Ms. Kavita Singh Rathore W/o Shri Bharat Singh Ratore, 8-503, 5'h  Floor, Vardhman 
Residency, 231, Kanak Vihar, Ajmer Road, Jaipur- 302012 

9 Shri Deepak Agarwal S/o Shri Kunj Bihari Agarwal, 1601, KacholiyaGali, Choura Rasta, 
Jaipur-302003 

10 Shri Amit Agarwal S/o Shri Kunj Bihar Agarwal, Plot No. 58, Shanti Niketan Colony, Kishan 
Marg, Borkat Nagar, Jaipur-302015 

11 Shri Lokesh Jahalani, A-43, Laxmi Narayan Puri, Surajpole Gate, Badi Chopad, Jaipur-
302003 

12 Shri Praveen Said S/o Shri Virendra Singh Bald, 1869, Bald House, Ghee Walon Ka Rasta, 
Johri Bazar, Jaipur-302003 (Raid House 7, Mangal ViharVistarGopalpura By Pass, Jaipur-
302015 

13 Shri Souyab Khan S/o Shri Jaw Khan, l'Makan, KhadeWali Kothi, Near Sahi Masjid, Chomu 
Bus Stand, Chomu, Distt- Jaipur- 303702 

14 Shri 	Vinod 	Kumar 	Sharma 	5/o 	Shri 	Probhu 	Dayal 	Sharma, 	17-B, NarvarPuri, 	Jain 
NasiyonKeSamne, Bas Badanpura, Jaipur 

15 M/s Shri Sai Logistic (Proprietor- Shri Surender Kumar Sharma), G-6, Patna &Igor Ground 
Floor, MSS Ka Rasta, Johri Bazar, Jaipur-302003 

2.1 	The relevant facts for the purpose are that the office of Jaipur Regional 
Unit of Directorate of Revenue Intelligence, Jaipur (hereinafter referred to as 
"DRI, Jaipur" also) developed an intelligence that various importers are importing 
Rough Precious Stones by making huge overvaluation through Customs Station, Jaipur 
Gemstone Exchange, biggi House, Jaipur rind Air Cargo Complex, Sanganer, Jaipur. 

On verification of certain official addresses of such type of importers, it was found 
that these are not actual importers and some other person/persons is/are behind 
this to manage these import activities. Acting upon the intelligence, the DIU, Jaipur 

on 17.04.2018, examined 13 consignments lying at Jaipur Gemstone Exchange, Diggi 

House, Jaipur. Examination proceedings were conducted in presence of independent 
Panchas/witnesses, Govt. approved valuer and G- card holder of concerned Customs 
Brokers. On examination of these import consignments huge overvaluation was 
noticed as per valuation certificates given by Govt. Approved valuer. Out of the said 
13 consignments, six consignments pertained to M/s Jagdish Enterprises, M/s N. R. 
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Traders, M/s K. 5. International, M/s 5. 5. Enterprises, M/s B. C. Enterprises, and 
M/s Bharat Gems, vide Bills of Entry No.5996835, 5999794, 5997593, 5998864, 

5997885 and 5997694 all dated 16.04.2018, respectively. During examination it was 

found that the quantity of goods rough precious stone Emerald pertained to Bill of 
Entry no. 5997593 dated 16.04.2018 of M/s K.S. International was declared as 
51000 carats, however, on weighment of the same it was found 46500 carats. 

Further, the value appraised by the valuer indicated gross overvaluation of the 

goods. In view of such gross overvaluation, the goods of said consignments were 
seized by DRI Jaipur, under section 110. of the Customs Act, 1962 vide Seizure 
Memo dated 17.04.2018 under Panchnama dated 17.04.2018 on a reasonable belief 
that the said goods are liable for confiscation under section 111 of the Customs Act, 

1962. It was noticed that all the consignments were being cleared by Customs Broker 
M/s Shri Sai Logistics. 

	

2.2 	As the Gem and Jewellery Export Promotion council (GJEPC), Jaipur is apex 
body for the export and import trade of Gems and Jewellery and also recognized by 
the Customs Department for nomination of trade panels in case of valuation disputes, 
the samples of the goods imported vide above Bills of Entry were got tested from 
M/s Gem Testing Laboratory, GJEPC, Jaipur on 24.08.2018. As per the test report, 
the goods declared as 'Emerald' in the Bills of Entry of M/s Bharat Gems M/s K. S. 
International, and M/s B. C. Enterprises, were found as 'Natural Emerald'. The goods 
declared as 'Blue Sapphire' in the Bills of Entry of M/s 5.5. Enterprises and M/s N.R. 
Traders were found as 'Natural Sapphire (Glass-filled) -Thermal enhancement and 

presence of lead based glass in fractures/cavities'. The goods declared as 'Ruby' in 
the Bills of Entry of M/s Jagdish Enterprises were found as 'Natural Ruby (Glass- 
filled) -Indications of clarity/thermal enhancement with lead glass in 
fissures/cavities'. 

	

2.3 	Re-valuation of the seized goods imported vide Bill of Entry no. 5992053 
dated 16.04.2018, was got done out under panchnama dated 17.12.18 at Jaipur Gem 

Stone Exchange, Diggi House Jaipur, through a valuer panel formed by DRI which 
included Govt. approved valuer Sh. Manoj Kumar Dhandia and one independent market 

expert Sh. Bhagchand Agarwal, Member of Jaipur Jewelers association, Johri Bazar, 
Jaipur. 

2.4 	From the investigation of the case, it appeared that the consignments were 
imported by grossly overvaluing and also mis-declared the description of the goods. 

Shri Deepak Agarwal in connivance with Shri Amit Agarwal, created a platform for 

outward remittance of Indian money by creating a channel through the import of 
over-invoiced rough precious stones through various dummy firms and he controlled 
and executed the entire modus operandi with the help of associates Shri Praveen 
Baid, Shri Lokesh Jhalani, Shri Souyab Khan, Customs Broker M/s Shri Sai Logistic 
and Shri Vinod Kumar Sharma, Marketing Manager of M/s Shri Sai Logistics. 

2.5 Accordingly, a show cause notice dated 09.04.2019 was issued, proposing 
therein rejection of the declared value of all the six Bills of Entry and under Section 
14 of the Customs Act, 1962 read with Rule 12 of the Customs Valuation 
(Determination of value of Imported Goods) Rules, 2007and re-determination of 
value in terms of Rule 9 of the Customs Valuation (Determination of value of 

Imported Goods) Rules, 2007. Confiscation of the seized goods under Section 111(m) 

of the Customs Act, 1962 and Imposition of penalties under Section 112(iii) and 
Section 114AA of the Act, upon the appellants and Shri Kamal Kumar Kasliwal, Govt. 
approved valuer was also proposed. 

2.8 	The show cause notice dated 09.04.2019 culminated into the impugned order, 
wherein it was held as under- 
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(i) The declared value of Rs.1,68,53,925/- and Rs.1,81,48,860/- of the 

imported goods pertaining to M/s KS International was rejected under 
Section 14 of the Customs Act, 1962 read with Rule 12 of the Customs 
Valuation (Determination of value of Imported Goods) Rules, 2007 and re-
determined to Rs. 46,500/- and Rs.61,287/- respectively under Rule 9 of 

the Customs Valuation (Determination of Value of Imported Goods) Rules, 
2007; 

(ii) Seized goods actually valued at Rs. 46,500/- and Rs.61,287/- (re-

determined Assessable Value) were confiscated under Section 111 (m) of 
the Customs Act, 1962. Option of redemption on payment of a fine of 

Rs.46,000/- and Rs. 61,000/- and on payment of duty in terms of Section 
125 of the Customs Act, 1962 to M/s KS International. 

(iii) The declared value of Rs.1,79,90,700/- and Rs.1,83,36,675/- of the 
imported goods pertaining to 611/s Bharat Gems was rejected under 
Section 14 of the Customs Act, 1962 read with Rule 12 of the Customs 
Valuation (Determination of value of Imported Goods) Rules, 2007 and re-
determined to Rs. 46,13,000/- and Rs.69,195/- respectively under Rule 9 
of the Customs Valuation (Determination of Value of Imported Goods) 
Rules, 2007; 

(iv) Seized goods actually valued at Rs. 46,13,000/- and Rs.69,195/- (re-
determined Assessable Value) were confiscated under Section 111 (m) of 
the Customs Act, 1962. Option of redemption on payment of a fine of 
Rs.46,00,000/- and Rs. 69,000/- and on payment of duty in terms of 
Section 125 of the Customs Act, 1962 to M/s Bharat Gems. 

(v) The declared value of Rs.1,80,82,960/- and Rs. 1,75,78,825/- of the 
imported goods pertaining to M/s B C Enterprises was rejected under 
Section 14 of the Customs Act, 1962 read with Rule 12 of the Customs 

Valuation (Determination of value of Imported Goods) Rules, 2007 and re-
determined to Rs. 3,92,000/- and Rs.63,923/- respectively under Rule 9 
of the Customs Valuation (Determination of Value of Imported Goods) 
Rules, 2007; 

(vi) Seized goods actually valued at Rs. 3,92,000/- and Rs.63,923/- (re-
determined Assessable Value) were confiscated under Section 111 (m) of 
the Customs Act, 1962. Option of redemption on payment of a fine of 
Rs.3,90,000/- and Rs. 63,000/- and on payment of duty in terms of 
Section 125 of the Customs Act, 1962 to M/s B C Enterprises. 

(vii) The declared value of Rs.1,68,60,515/- of the imported goods pertaining 
to M/s Jagdish Enterprises was rejected under Section 14 of the Customs 
Act, 1962 read with Rule 12 of the Customs Valuation (Determination of 
value of Imported Goods) Rules, 2007 and re-determined to Rs. 1,78,500/- 
respectively under Rule 9 of the Customs Valuation (Determination of 
Value of Imported Goods) Rules, 2007; 

(viii) Seized goods actually valued at .Rs. 1,78,500 (re-determined Assessable 
Value) were confiscated under Section 111 (m) of the Customs Act, 1962. 
Option of redemption on payment of a fine of Rs.1,78,000/- and on 
payment of duty in terms of Section 125 of the Customs Act, 1962 to M/s 
Jagdish Enterprises. 

(ix) The declared value of Rs.1,75,62,350/- and Rs. 1,72,16,375/- of the 
imported goods pertaining to M/s N R Traders was rejected under Section 
14 of the Customs Act, 1962 read with Rule 12 of the Customs Valuation 
(Determination of value of Imported Goods) Rules, 2007 and re-
determined to Rs. 19,50,000/- arid Rs.1,87,815/- respectively under Rule 9 
of the Customs Valuation (Determination of Value of Imported Goods) 
Rules, 2007; 

(x) Seized goods actually valued at Rs. 19,50,000/- and Rs.1,87,815/- 	(re-
determined Assessable Value) were confiscated under Section 111 (m) of 
the Customs Act, 1962. Option of redemption on payment of a fine of 
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Rs.19,50,000/- and Rs. 1,87,000/- and on payment of duty in terms of 
Section 125 of the Customs Act, 1962 to M/s N R Traders. 

(xi) The declared value of Rs.1,67,55,075/- and Rs. 1,76,44,725/- of the 
imported goods pertaining to M/s S. S. Enterprises was rejected under 
Section 14 of the Customs Act, 1962 read with Rule 12 of the Customs 
Valuation (Determination of value of Imported Goods) Rules, 2007 and re-
determined to Rs. 45,000/- and Rs.2,07,585/- respectively under Rule 9 

of the Customs Valuation (Determination of Value of Imported Goods) 
Rules, 2007; 

(xii) Seized goods actually valued at Rs. 45,000/- and Rs.2,07,585/- (re-
determined Assessable Value) were confiscated under Section 111 (m) of 
the Customs Act, 1962. Option of redemption on payment of a fine of 
Rs.45,000/- and Rs. 2,07,585/-' and on payment of duty in terms of 
Section 125 of the Customs Act, 1962 to M/s 5.5. Enterprises. 

(xiii) Penalty of Rs.1,00,000/- each imposed under Section 112 (a)(b) (iii) of the 
Customs Act, 1962 upon appellant No. 1 to 6. 

(xiv) Penalty of Rs 1,00,000/- each imposed under Section 114AA of the 
Customs Act, 1962 upon the appellant No. 1 to 6. 

(xv) Penalties of Rs. 50,000/- each imposed under Section 112(a)&(b)(iii) of 
the Act upon Shri Shailander Singh Chandrawat and Ms. Kavita Kanwar 
Rathore. 

(xvi) Penalties of Rs. 50,000/- each imposed under Section 114AA of the Act 
upon Shri Shailander Singh Chandrawat and Ms. Kavita Kanwar Rathore. 

(xvii) Penalty of Rs.1,00,00,000/- each imposed under Section 112 (a)(b) (iii) and 
Section 114AA of the Customs Act, 1962 upon Shri Deepak Agarwal. 

(xviii) Penalty of Rs 50,00,000/- each imposed under Section 112 (a)(b) (iii) of 

the Customs Act, 1962 upon Shri Amit Agarwal, Shri Lokesh Jhalani and 
Shri Praveen Baid. 

(xix) Penalty of Rs 50,00,000/- each imposed under Section 114AA of the 

Customs Act, 1962 upon Shri Amit Agarwal, Shri Lokesh Jhalani and Shri 
Praveen Bald. 

(xx) Penalties of Rs. 50,000/- imposed upon Shri Souyab Khan under Section 
112(a)&(b)(iii) of the Act. 

(xxi) Penalty of Rs 10,00,000/- each imposed under Section 112 (a)(b) (iii) of 
the Customs Act, 1962 upon Shri Vinod Kumar Sharma and M/s Sai 
Logistics. 

(xxii) Penalty of Rs 10,00,000/- each imposed under Section 114AA of the 
Customs Act, 1962 upon Shri Vinod Kumar Sharma and M/s Sai Logistics. 

3. 	Being aggrieved with the impugned order the appellants filed appeals inter alia 
on the following grounds- 

(1) 	Appellant No. 1 to 8- The appellants argued on similar lines as under- 

A. 	CHARGES OF ABETMENT ARE WRONG AND DENIED- 

A.1 	The appellant in statement tendered before the officers of DRI under 
Section 108 of the Customs Act, 1962, it has been categorically tendered that 

the master mined Shri Amit Agarwal and Shri Deepak Agarwal fraudulently 
lured them for opening of a new firm for genuine import of precious &semi 
precious stones. In the statement it is mentioned that the appellant was 
supposed to get certain amount per month as petty remuneration. 

A.2 	The appellant were neither actively involved in import of precious or 
semi precious stones nor involved in getting any sales proceed nor involved in 

Page 7 of 31 



File No.GAPPL/COM/CUSP/77/2021-APPEAL-0/o COMMR-CGST-ApPL-JAIPUR 

sending money abroad. Thus, charges of abetting are totally unwarranted and 
liable to be set aside. 

A.3 	The definition of abetment has not been provided in the Customs Act, 
1992, thus recourse of Indian Penal Code has been borrowed to analyze the 
definition viz a viz charges of abetment in the matter. Section 107 of the IPC 
1860 defines the 'abetment'. 

A.4 	Chapter 5 of the Indian Penal Code, 1860 deals with offences relating to 
abetment. Abetment basically means the action of instigating, encouraging 
or promoting a person into committing an offence. It can also mean aiding the 
offender while he is committing a crime. The definition of abetment under 
Section 107, IPC requires a person to abet the commission of an offence. This 
abetment may occur in any of the three methods that the provision prescribes. 
The Section says that abetment basically takes place when a person abets the 
doing of a thing by: 

(a) instigating a person to do that thing; or 

(b) engaging with another person (or persons) in a conspiracy to do that thing; or 

(c) intentionally aiding a person to do that thing. 

A.5 	Thus for alleging 'abetment' any of basis ingredient i.e. Instigation, 
Engagement in conspiracy and Intentional aiding the person is required to 
commit the offence of abetment. Sometimes a person may commit more than 
one of these three circumstances in a single offence. Therefore, it is vital to 
discuss if there was any instigation, involvement in conspiracy or intentional 
aiding in the fraudulent import of precious or semi precious stones. 

A.6 	Abetment by Instigation- Instigation basically means suggesting, 
encouraging or inciting a person to do or abstain from doing something. 

Instigation may take place either directly or indirectly, by written or oral words, 
or even by gestures and hints. The instigation must be sufficient to actively 
encourage a person to commit an offence. It should not be mere advice or a 
simple suggestion. In the matter, there are no charges of instigation against the 
appellant. Further, whatever documents handed over by the appellant to the 

master mind were in good faith and that have been duly recorded in the 
statement of the appellant tendered under Section 108 of the Customs Act, 

1962. Thus, the test of abetment in light of 'instigation' fails and charges liable 
to be dropped against the appellant. 

A.7 Abetment by Conspiracy- Conspiracy basically means an agreement 
between two or more persons to commit an unlawful act. Thus, the conspirators 
must actively agree and prepare themselves to commit that offence, it becomes 
a conspiracy. Whereas, in the mattei:. the appellant were totally ignorant of the 
conspiracy hatched by the master mind. Moreover, the appellant are victim of 
the conspiracy and suffered mentally as well as financially. Thus, the charges of 
'abetment' fails this test as well. Hence, the charges of abetment are liable to 
be quashed on this score as well. 

A.8 	Abetment by Intentionally Aiding - The third manner in which 
abetment may take place is by intentionally aiding the offender in committing 
that offence. This generally happens when the abettor facilitates the crime or 
helps in committing it, intentionally. The intention to aid the offender is very 
important. In the matter, the appellant handed over their documents to creat a 
firm for lawful and genuine import of the precious and semi precious stones. It 
has been recorded in the statement of the appellant under Section 108 of the 

Customs Act, 1962. Nowhere in the show cause notice the investigation has 
alleged any involvement or intentional aiding. Thus, the allegation of 'abetment' 
fails this test as well and charges of abetment leveled in the Show Cause Notice 
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and confirmed in the impugned Order in Original liable to be quashed on this 
score as well. 

A.9 	It is submitted that what is alleged is the acts of- innocence, 	which 
does not amount to abetment. In the matter no cogent legal evidence has been 
put by the investigation. Rather, in the investigation the appellants have been 
alleged for handing over documents for creating firms for genuine & 
legitimate imports of precious &semi precious stones. Mere presumption of 
abetment without any cogent evidence cannot form any base for initiation of 
any action against any person. The charge of abetment in the form alleged in 
the SCN is vague and baseless. It was submitted that the act committed to 
constitute abetment had to be particularly stated, or else it was impossible to 
give an effective rebuttal. This is essentially required so as to afford 
adequate opportunity of defense to be given. No particular/specific act 
constituting abetment was however, spelt out either in the SCN or in the 
impugned Order in Original. The appellant placed reliance on the judgments of 
the Supreme Court in State of U.P. Vs Mohd. Sharif, AIR 1982 SC 937, and 
Sawai Singh Vs State of Rajasthan, AIR 1986, SC 795. In the matter, hon'ble 
Apex Court has observed that, the specific charges are to be framed in 
clearest terms and with full particularity. 

B. 	THE APPELLANT PROVIDED DOCUMENTS TO OPEN A FIRM IN GOOD 
FAITH AND WAS NOT 'KNOWING' THE INTENT OF THE MASTER 
MIND REGARDING ALLEGED OVER VALUATION- 

	

B.1 	The applicant was not part of the alleged offence, if any, 
knowingly. The statement of the appellant were recorded by the officers 
of DIU, where it is no where mentioned that the appellant had knowledge 
of conspiracy or fraudulent import by the master mind. Therefore, as 
recorded by the investigating officers, the applicant did not perform any 
offence in the matter 'Knowingly'. 

	

B.2 	'Knowingly' means whosoever directly or indirectly attempts to 
indulge or knowingly assists or knowingly is a party or actually involved in 
any process or activity connected with any contravention of the provisions 
of Customs Law. So, it stresses upon the word 'knowingly' and affirms that 
the appellant provided their documents for genuine and lawful imports of 
precious and semi precious stones and were not involved in the alleged 
overvaluation 'Knowingly' or even 'unknowingly'. Thus the appellant cannot 
be held guilty of the offence. 

	

8.3 	The appellant had no knowledge of the alleged fraud and intentions 
of the master minds. The appellant relied on following case laws- 
i. Kalekhan versus State of Madhya Pradesh reported as 1990 Cri 

LT 1119 by Hon'ble High Court of Madhya Pradesh. 
ii. Balbir Sing versus State of Orissa, 1995(2) Crimes 158: 1995(2) 

EFR 280: 1995 Cri LT 1762, by Hon'ble High Court of Orissa. 
iii. Ramu versus State reported as 2000 Cri LT 3412 : 2001 Drugs 

Cases 239, by Hon'ble Supreme Court of India. 
iv. Balvinder Singh versus Asst. Commr. Customs and Central Excise, 

reported as 2005(4) 5CC 146 by Hon'ble Supreme Court of India. 

B.4 	Thus in absence of any mens rea or active involvement knowingly 
in the offence the applicant cannot be penalized and all the charges 
confirmed in the impugned Order in Original deserve to be quashed. 
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C. 	THERE WAS NO SUBSTANTIAL MONETARY CONSIDERATION IN THE 
MATTER- 

C.1 	In the statement it was stated that owing to financial trouble they 
contacted Shri Amit Agarwal & Shri beepak Agarwal. Shri beepak Agarwal 
and Shri Amit Agarwal, the mastermind, told them that a firm will be opened 
in their name for import of rough stones. It was assured that all the business 
will be genuine all the statutory compliance will be done and all the taxes will 
be paid by them. In lieu of this they will pay fixed amount per month. From 
the facts, it is explicitly clear that the appellant had agreed to form the firm 

for legitimate and genuine imports. The appellant agreed for a meager 

remuneration and not for a substantial monetary consideration which may 

indicate involvement of the appellant in fraudulent import. Thus, the allegation 
of 'abetment' for a consideration are not sustainable. 

C.2 	In light of the facts it is very much clear that the appellant had 
offered their documents in lieu of a meager remuneration and not against a 
significant monetary consideration, which may indicate their active 
participation in the overvaluation of the import of precious and semi precious 

stones. Moreover, the investigation has also not put forth any evidence that 
the appellant took this meager involvement after knowing the intent of the 
master mind. The appellant were innocent and agreed to open the firm in good 
faith for legitimate business. They were victim of the circumstances and got 
trapped in the conspiracy hatched by the mastermind. Thus the charges of 
'abetment' are liable to be quashed on this score. 

D. STATEMENT OF CO-ACCUSED CANNOT BE RELIED UPON TO PENALIZE 

THE APPELLANT 

	

D.1 	It is categorically on the record that Shri Amit Agarwal and Shri 
Deepak Agarwal hatched the conspiracy and are main accused in the fraudulent 
import and overvaluation. Thus, the statement of the co-accused, i.e. of Shri 
Amit Agarwal, Shri Deepak Agarwal & others recorded under Section 108 of 
the Customs Act are subjective & prejudiced in nature and their statement 
cannot be relied upon for the purpose of framing charges as they were not 
examined as a witness in terms of Section 244 Cr.P.0 in the case. 

	

D.2 	Reliance is placed on Mohtesham Mohd. Ismail Vs. Spl. Director, 
Enforcement Directorate &Anr. 2007 (11) SCALE 741. Relying on Ripen Kumar 
Vs. Department of Customs, 2001 Cr.LJ 1288 and Anand Kumar Vs. Naresh 
Arora, 2006 (3) JCC 1491 it is further contended that the testimony of 
Subhash Narain (PW1) recorded during the pre-trial stage cannot be relied 
upon as his testimony is not complete. Further since Vinod Sharma is not being 
tried jointly, his statement is not admissible under Section 30 of the Evidence 
Act. 

	

D.3 	In Kashmira Singh v. State of Madhya Pradesh, Hon'ble High Court 
relied upon the decision of the Privy Council in BhuboniSahuvs. The King andlaid 
down as under: 

"Gurubachan's confession has played an important part in implicating the 
appellant, and the question at once arises, how far and in what way the 
confession of an accused person can be used against a co-accused? It is evident 
that it is not evidence in the ordinary sense of the term because, as the Privy 
Council say in Bhuboni Sahuv. The King "It does not indeed come with in the 
definition of" 'evidence' contained in section 3 of the Evidence Act., It is not 
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required to be given on oath, nor in the presence of the accused, and it cannot 
be tested by cross examination." 	• 

Their Lordships also pointed out that it is obviously evidence of a very weak 
type 	 It is a much weaker type of evidence than the evidence of an 
approver, which is not subject to any of those infirmities."They stated in 
addition that such a confession cannot be made tile foundation of a conviction 
and can only be used in "support of other evidence." 

D.4 	Thus, in view of these remarks it would be pointless to cover the same 
ground. Such evidences cannot be used to corroborate an accomplice or, as in 
the present case, a witness who, though not an accomplice, is placed in the same 

category regarding credibility. Thus, the impugned order based on wrong 
evidences and premise deserves to be set aside on this score as well. 

E. 	THE PENALTY IS NOT IMPOSEABLE ON THE APPELLANT UNDER 

SECTION 112(a)(b)(iii) AND SEC-170N 114 AA OF CUSTOMS ACT, 1962: 

E.1 	The appellant is an innocent person and victim of conspiracy; no active 
involvement, intentional instigation, active role in conspiracy, intentional 

aiding of master mind, circular trading and money laundering have been 

proved against the appellant. Hence, imposition of penalty upon the appellant 
under Section 112(a)(b)(iii) and Section 114 AA of the Customs Act, 1962 is 
arbitrary. 

E.2 	In the para supra it has been established in detail that the appellant 
did not abetted in over valuation of import of precious &semi precious stones, 
therefore no penalty is imposable under Section 112(a)(b)(iii) and Section 114 
AA of the Act. 

E.3 	For imposing penalty, there should be mis-declaration or overvaluation 
in the import on the part of the appellant. However, there is no mis-
declaration or overvaluation on the part of the appellant. The penal provisions 
are only a tool to safeguard against contravention of the rules. The appellant 
acted under a bonafide belief and handed over documents to the master mind. 
Therefore, no penalty is imposable on the appellant. 

F. PENALTY CANNOT BE IMPOSED IN THE ABSENCE OF MENS REA: 

F.1 	Without prejudice to the submissions earlier made, it is an undeniable 
fact that the appellant had acted in good faith as submitted above, there has 
been no abetment, instigation, intention contrary to provisions of law for 

contravention of the provisions of the Customs Act, 1962 or the rules made 
thereunder. Further, motive behind the over valuation i.e. money laundering by 
circular trading was exclusively of the master mind and not of the appellant. 
Moreover, 	the 	investigation 	could 	not 	be 	substantiated 
documentarily/evidently by the allegations made in the Show Cause Notice. 

F.2 	It is also submitted that it is a well settled position that the penalty 
under Section 112(a)(b)(iii) & 114AA of the Act ibid, cannot be imposed in the 
absence of mens-rea. The appellant relied on the various case laws. 

(ii) 	Appellant No. 9& 10-  Both the appellants argued on similar lines as under- 
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A. The impugned order is not a speaking order and thus violation of 
principal of natural justice in as much as the LAA has ignored various 
submission made by the appellant, with evidences placed on record. He failed 
to discuss any of the grounds in favour of appellant and rested in sole 
confirmation of the allegation in the impugned Show Cause Notice. The 

learned Additional Commissioner has also neither followed the ratio of the 
judgments cited by the Appellants in support of various pleas raised by them 

in defence, nor has made any attempt to distinguish the facts involved in the 
present case and the facts involved in the said judgments. 1-le even failed to 
appreciate the various provisions of law and instructions of the department, 
highlighted by the appellant. 

B. The LAA has traversed beyond the show cause notice in as much as- 

(i) 	The LAA has imposed penalty under Section 112 (a) (b) (iii), when no 
such provisions exists in law nor the Show Cause Notice proposes such 
penalty. Neither the Show Cause Notice nor the Adjudication Order clearly 
spell out the offence alleged to be committed was under Clause (a) or (b) of 
Section 112. The law in the matter is clearly settled by Hon'ble Apex Court in 
M/s Amrit Foods Vs CCE reported in 2005(190) ELT 433 SC, wherein it has 
held that when the statute specifies different types of offences under 
different clause [Clause (a) or (b)], invoking a clause is necessary for 
penaltyso as to put to party to notice exact nature of contravention for which 
it was liable. The same view has also been held in case of M/s B lakshmi Chand 

Vs GOT- 1983 (12) ELT 322 (Mad) & M/s Delco PrecitoneJewellers (P) Ltd Vs 
Commissioner-2000 (124) ELT 1105 (Tri) and upteem others. 

C. The LAA failed to appreciate following provisions of law in real sense- 

(i) The appellant strongly contended that the statute prescribes the 
mandatory time limit for adjudication to six months. As the case has not been 
adjudicated within a period of six months, rather no personal hearing in the 
matter was issued within a period of six months and also that nothing had 
been communicated that the said period has been extended by the proper 
authority, the notice deserved to be quashed unconditionally. 

(ii) It is a settled law that indulging in sale of imported goods on behalf of 

importers, duly cleared against BoE, is not • an offence under Customs Act, 

1962. Performance of other incidental works like getting the parcel picked 

from port of import under authorization, if and only if, some urgent buyer was 
available. Also monitoring of the local payments, as the appellant profit was 

ingredient from the sale and receipt of the payment. The sale of the goods of 

these importers was directly credited in their Bank accounts by buyers and 

the Bank account was looked into only up to that extent. No violation under 

Customs Act, 1962, can be attached to any of the activity detailed above In 
the impugned case, the appellant is not even the authorized signatory of the 
importers, hence, he is not liable to the penalty as proposed in the impugned 
SCN. 

(iii) That the Show Cause Notice has been issued by DPI. DRI has NO 

power to issue Show Cause Notice under Section 124. Relied upon case law -
2018(362) ELT 17 (Cal) NAVNEET KUMAR Versus UNION OF INDIA 

(iv) There has not been any pre notice consultation in matter as per 

Notification NO 29/2018 Customs (NT) dated 02.04.2018. The entire Show 
Cause Notice is thus vitiated. 
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D. There was no role of appellant in any import related activities or any 
Customs declaration. 

E. None of the impugned firm is dummy firm. 

F. It is alleged that most of the imports were made in name of dummy 
importers not having financial viability and were also found to non existent at 
the declared address. The appellant submits that no income tax returns of 

any impugned firm has been placed on record. Secondly, also the turnover is 
not the basis of paying Income Tax. The appellant feels pity at this knowledge 
of the investigation. The income tax is paid on income accruing after sale of 
goods purchased. The profit margin in such goods in less than .01% or around 
.005%. 

G. The allegation of the IEC holders that the appellant managed their firm 
are baseless and not supported by any evidence whatsoever 

H. 	None of the IEC holders was non-existent or any wrong address. 

I. Complete case has been made on the basis of statements without any 
coroborative evidence 

J. Contradictory evidence coming on record. All have been relied without 
refuting any. 

K. Prejudiced pre-determined theory has been attempted to prove in the 
entire investigation and all documents inferred only in that sense without having 
objective view and all statement forcibly recorded to establish their 
preconceived theory 

L. Facts appearing on record have been overlooked. 

M. None of the IEC holder can be termed as daily wager. 

N. Investigation without any basis believed the statement of the IEC 
holders that the appellant took their PAN, Aadhar, Voter ID/ DL and photo and 
thereafter took blank signed cheque book of their account and also took 
signatures on blank papers and letter heads and also that the appellant also got 

issued SIM and created email in their name and also got rubber stamp made in 
their firms name. None of these items were recovered in various searches at 
various places of the appellant. No import related documents of any of the 
impugned six firms were recovered in any of the premises of the appellant. Out 
of prejudice, none of the places of IEC holders were searched. A search at 
their places would have correctly revealed that all the import documents and 

other related documents were available at their address and their contention to 

shift the onus on the appellant was a joint illicit cartel to shift onus on the 
appellant jointly and collectively. 

0. 	Irrelevant things mentioned to prejudice the adjudicating authority 
and to draw incorrect conclusions far from the logical reasoning and possible 
outcome. 

P. Without prejudice to any of the contention, renting of IEC is not an 
offence under Customs Act, 1962. 

Q. The Lab Testing Report has been ignored. The test found the imported 
goods to be Natural Ruby/ Sapphire (Glass filled) and Cut- Rough which is also 
called as rough precious stones -ruby/ Sapphire. The names are not different 

i.e. natural ruby cut rough / natural sapphire cut rough or Rough of Natural 

Ruby/ Rough of Natural Sapphire. The DIU deliberately or naive knowledge did 
not appreciate this fact of GJPEC or of M/s Gem Testing Laboratory regarding 
the classification of the tested material being specifically mentioned as rough 
and not cut or polished or processed. 
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R. 	Incorrect subjective valuation containing inherent non rectifiable 
defects. 

5. 	Valuation rules have been ignored and not adopted in impartial spirits. 

T. No link has either been established with the supplier and the appellant. 
No co-relation is either established with the person to whom the appellant has 
exported Glass stones. The appellant is also apprehensive that the overseas 
enquiry has been concealed. The AA is requested to take an affidavit from the 
Investigation officer that no other overseas enquiry prejudice to the allegation 
so leveled has been received by them. 

U. Allegation of circular trading and same goods re-exported without any 
evidence on record but of the retracted statements and statements of Shri 
Subhash Saini with intent to save himself for other wrong doings done 
individually. 

V. Electronic retrieval not supported by certificate either under section 
65 B of the Evidence Act or Section 138 of the Customs Act, 1962. 

W. Non compliance of summons cannot be viewed adversely in light of 
submission made above and pressure tactics adopted by the investigation. 

X. No legal grounds for rejection of declared value. It is alleged that the 
said modus operandi was adopted to make excess foreign remittances out of 
India than eligible by adopting the modus operandi as detailed in the notice. It 
has been baselessly alleged that the appellant is the actual authentic importer 
despite no evidence on record. Nothing has been brought on record that the 
excess transfer was made against the imported goods and no such excess 
transaction has been identified with any hawala transaction. Rejection of value 

declared has been resorted by making reference to valuation report of the two 
valuers which is not permissible under law. 

Y. The appellant had requested for cross-examination of Shri Manoj 

[Mandl° and Shri Bhag Chand Agarwal, the valuers as well as other persons. 
Denial of cross examination has lead to violation of principle of natural justice, 
their report and version cannot be relied upon in light of established law. 

Z. Statement of co-accused is not a valid piece of evidence The non 
corroborative statements of the co-accused cannot be termed as evidence in 
legal parlance as held under innumerable orders of the Hon'ble Supreme Court 
and various High Courts, especially in reference to Section 108 of the Customs 
Act, 1962. The mere call details records does not substantiate or corroborate 
any meeting or physical transaction. 

(iii) 	Appellant No. 11& 12  - The appellants argued on similar lines as under- 

A. A perusal of present Order shows that it has as it is confirmed all the 
charges leveled in the SCN with the same arguments without discussing or 
considering the reply submitted by the appellants and therefore, such Order being 
passed mechanically cannot sustain. Reliance placed on the various case laws. 

B. Allegations are merely based on the loose statements of main-accused without any 
corroborative evidence cannot sustain. 

8.1 	The impugned order has imposed penalty under Section 114AA and 
Section 112(a) (b) (iii) of the Customs Act, 1962 on the basis of proceedings 
which is premature, baseless and without any corroboratory documentary 
evidence against the appellants. The imposition of huge quantum of penalty to 

the tune of Rs. 50 lacs each under Section 114AA and Section 112(a) (b) (iii) 
respectively is merely based on vague statements of main-accused during the 
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investigation process. It has been done without any independent and proper 
enquiry to prove the involvement of the appellant in the entire case with 
documentary evidences. 

8.2 	The basic argument of the department is that appellants is an 
accomplice of master mind Sh. Deepak Agarwal who is allegedly involved in 

over valuation of imported rough stones. However, neither in SCN nor in order 

the department could rely on a single documentary evidence to justify their 
allegation. Entire charges are leveled against the appellants on the basis of 
few statements written viz. Deepak Agarwal, Amit Agarwal, Souyab Khan and 
verbal viz. phone call of Akhil Poddar & Nitesh Agarwal recorded by the MI 
officers. 

B.3 Further gist of phone calls or messages exchanged between few witnesses 
have been highlighted in para 59. to 59.6 of the order wherein someone 
mentioned some Praveen which may or may not be the appellant himself. In 
respect of these phone calls protocol regarding admissibility of electronic 
records given under Section 658 of Indian Evidence Act,1872 was not 

followed in as much as a necessary voice samples and certificates were not 
obtained by the department that ipso-facto cast a shadow of doubt on their 
genuineness. As per the conversation Shri Lokesh Jhalani is out of town 
together with Mr. Deepak & others which by no stretch of imagination points 

to involvement of the appellants in business of Mr. Deepak & others however 
still this phone call was placed on record as an evidence that Shri Lokesh 
Jhalani is accomplice of Deepak in a very flimsy manner. 

8.4 	During the course of entire investigation and adjudication proceeding 
strong words like Hawala, Dummy firms, Overvaluation, Circular Trading etc. 
have been used repeatedly and loosely without any cogent basis. None of 
these have been substantiated with documentary evidences. 

B.5 	The name of appellants first appeared in the statement of 5h. Amit 
Agarwal dated 16.05.2018 & 17.05.2018 which finds place in para 21 to 23 of 
the impugned order. Next in line comes the statement of Sh. Deepak Agarwal 
dated 17.05.2018 & 18.05.2018. L;stly comes the statement of Yogendra 
Kumar Gupta who is ex-employee of beepak Agarwal who has simply stated 
that dummy firms were operated by Sh. Deepak Agarwal along with Praveen 
Said and Lokesh Jhalani. 

8.6 	It was open for investigating authorities to verify the cursory remarks 
about appellants transferring money to dummy firms from the bank 

statements of such firms where ci corresponding entry would have been 
reflected but no such exercise was carried out by them. Also theory of re-
export was also verifiable as no export could be done without leaving an audit 
trail from the financial statements of firms but nothing was done. Further, 
so called relatives of Sh. Lokesh Jhalani and existence of their Honk Kong 
firms were never enquired. 

B.7 	It is a settled principle of law that before a conviction can be based on 
a statement it must be compared with other material and cogent evidences on 
records. The onus to establish that statement relied upon is voluntary and 
true lies on the shoulders of department who have failed to do so in the 
instant case. The appellant placed reliance on various case laws. 

8.8 	A perusal of above facts shows that entire allegations are based on 
bald statement of a few whereas there is no circumstantial collaborative 
documentary evidence to implicate appellants. Except the main accused none 

of the other relevant parties to transaction ever stated anything against 
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appellants. Even the statement of appellants itself fully deny any such 
allegations. 

C. 	Appellant had no involvement in the entire case. Had no relation with owners 
of alleged dummy firms or with seized stock and none of the other firms. The 
appellant had no business dealing with CHA/Logistics firm M/s Shri Sai Logistics 
pertaining to the current case. Statement of other relevant persons not made any 
allegation against Appellant. 

O. The Statements of Mr. Amit Agarwal and Mr. Deepak Agarwal and his staff are 

premeditated and biased strategy to frame the appellant by passing loose 
statements and proves false from statement of various other persons available on 
record. 

E. 	Merely imports of rough precious stones under appellant's own firm does not 
establish that consignments in dispute imported under dummy firms was undervalued. 

Merely based on this fact that in past the appellant had imported semi-precious 

stones, the Department arrived at random conclusions that the appellant was 
importing rough precious stones on over-valued prices. Even though neither the stock 
seized by the Department belonged to the appellant nor the Department could prove 
to the fact that there was any overvaluation in the import of goods undertaken by 

the appellant in 2017. Further, the investigations were biased or diverted against 
appellant and have been very selective and subjective in the manner in which they 

have chosen accused in this case. 5h. Souyab Khan, Subhash Saini and Yogendra 

Kumar Gupta are employees of Sh. Deepak Agarwal and were similarly interrogated. 
All of them consented that they were involved in acts involving alleged improper 
imports but strangely enough penalty was levied only on Sh. Souyab Khan whilst Sh. 
Subhash Saini & Yogendra Kumar Gupta were not even made conoticee/main-accused 
in the matter. Sh. Pankaj Gupta field officer of bank who verified the premises of 
the dummy firm addresses, which according to department is not in existence. He 
has also admitted to his involvement in acts/knowledge of improper imports but not 

made co-noticee/co-accused in the matter. The Govt. Approved Valuer Sh. Kamal 
Kumar Kasliwal with serious allegation of overvaluation of imported goods in exchange 
of some money was acquitted after his plea that the stones are not homogeneous and 
valuation of it is not an easy task & a very subjective thing, other people who are not 
even experts have been booked in charges of overvaluations of imported goods. Thus, 

the investigation and adjudicating proceedings in the instant case cannot be said to 
be unbiased since it infringes Article 14 of the constitution "Right to equality before 
law" in as much as the DRI officials has handpicked few as culprits whilst acquitted 

others who stood at equal footings in degree and intensity of contravention of 
provisions of law. 

F. 	No Penalty can be imposed under Section 112 and Section 114AA in the 
absence of any involvement of the appellant. Penalty under Section 112/114AA or can 
be imposed only if the person concerned has reason to believe that the goods are 
liable to confiscation or there is something which shows that the act was intended to 
take any benefit knowing to be contravention of law. The basic ingredients in order 

to invoke the provisions of penalty under Section 112/114AA is 'mens rea' on the 
part of the person on whom the penalty is proposed. Neither the Order- In - Original 

has brought out any evidence on record so as to suggest mens rea against the role 
played by the appellant in his individual capacity. Hence, penalty under Section 
112/114AA is not imposable. The appellant placed reliance on various case laws. 

(iv) 	Appellant No. 13.  

A. 	The impugned order is not a speaking order and thus violation of 
principal of natural justice in as much as the LAA has ignored various 
submission made by the appellant, with evidences placed on record. He failed 

Page 16 of 31 



File No.GAPPLJCOM/CUSP/77/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

to discuss any of the grounds in favour of appellant and rested in sole 
confirmation of the allegation in the impugned Show Cause Notice. The 
learned Additional Commissioner has also neither followed the ratio of the 
judgments cited by the Appellants in support of various pleas raised by them 
in defence, nor has made any attempt to distinguish the facts involved in the 
present case and the facts involved in the said judgments. He even failed to 

appreciate the various provisions of law and instructions of the department, 
highlighted by the appellant. 

8. 	The LAA has Traversed beyond the show cause notice in as much as 
imposed penalty under Section 112 (a) (b) (iii), when no such provisions exists 
in law nor the Show Cause Notice proposes such penalty. Neither the Show 
Cause Notice nor the Adjudication Order clearly spell out the offence alleged 
to be committed was under Clause (a) or (b) of Section 112. The law in the 
matter is clearly settled by Hon'ble Apex Court in M/s Amrit Foods Vs CCE 
reported in 2005(190) ELT 433 SC, wherein it has held that when the statute 
specifies different types of offences under different clause [Clause (a) or 
(b)), invoking a clause is necessary for penalty so as to put to party to notice 
exact nature of contravention for which it was liable. The same view has also 
been held in case of M/s B lakshmi Chand Vs GOI- 1983 (12) ELT 322 (Mad) di 
M/s Delco Precitone Jewellers (P) Ltd Vs Commissioner-2000 (124) ELT 1105 
(Tri) and upteem others. 

C. 	The LAA failed to appreciate following provisions of law in real sense- 
(i) The appellant strongly contended that the statute prescribes the 
mandatory time limit for adjudication to six months. As the case has not been 
adjudicated within a period of six months, rather no personal hearing in the 
matter was issued within a period of six months and also that nothing had 
been communicated that the said period has been extended by the proper 
authority, the notice deserved to be quashed unconditionally. 

(ii) 
 

The appellant is merely a low paid Driver of Shri Deepak Agrawal. To 
earn his livelihood, he is required to obey the orders of his master (viz. Shri 
Deepak Agarwal)- may it carrying goods or persons, as per directions of Shri 
Deepak Agarwal and his family members. The appellant is neither aquatinted 

with the import- export procedure, nor an expert to identify precious or 

semi-precious stones or synthetic stones or glass stones, nor expected to 
judge value of such precious or semi-precious stones or synthetic stones or 

glass stones / roughs thereof nor authorized to ask his masters about the 

contents of goods asked to carry or its purpose thereof. Besides, he has 
always carried only export packages in sealed conditions without any 
knowledge of contents inside. In such circumstances alleging appellant as 

associate of masterminds Shri Deepak Agarwal and Shri Amit Agarwal and 
alleging that appellant had knowingly concerned himself in the import of 

overvalued goods is merely a presumption of the investigation, devoid of any 
truth. 

(iii) That the Show Cause Notice has been issued by DRI. DRI has NO 

power to issue Show Cause Notice under Section 124. Relied upon case law -
2018(362) ELT 17 (Cal) NA VNEET KUMAR Versus UNION OF INDIA 

(iv) There has not been any pre notice consultation in matter as per 

Notification NO 29/2018 Customs (NT) dated 02.04.2018. The entire Show 
Cause Notice is thus vitiated. 
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D. Total reliance has been placed on retracted non voluntary incomplete 
statement of the appellant. 

E. Main persons exonerated at investigation level out of corrupt intent. 

F. Non relevant redundant contexts made the basis of imposing penalty 
simply out of prejudice as the appellant chose to file, police complaint and 
complaint before the judicial court against the investigating officers. 

G. Ld. Adjudicating Authority has failed to consider the submission of 
party. 

H. Facts on record have been over looked. 

I. Though, the entire case revolves around import of over-valued rough 
precious stones and exporting the very same goods in 'circular trading' by the 
dummy firms and about allegation of Shri beepak Agarwal and Shri Amit 
Agarwal as actual owner/masterminds behind creation of such importing 
firms, the Department itself seems to be unsure of this allegation, in as much 
as, the said dummy importing firms have been show caused through their 

Proprietors/Partners on record and not through jointly and severally with Shri 
Deepak Agarwal and Shri Amit Agarwal. 

J. Cross examination sought for by the appellant is denied in violation of 
principle of natural justice. 

K. Penalty not imposable in as much as the appellant was no where 
concerned by even the contention of the investigation in any transportation of 

imported goods. The only goods carried by him admittedly under direction of 

Shri Deepak Agarwal were for export of goods and in the entire Show Cause 
Notice those goods which have been alleged handled by the appellant has not 
been held liable for seizure far fetched theory liable for confiscation. In 
light of this legal proposition no penalty is imposable. The appellant admits 
that he had carried some goods to New Delhi and deposited the same in a 
warehouse for the purpose of further export of the same, on behalf of some 

exporting firms. But this was admittedly done as per the directions of Shri 
Deepak Agarwal. The appellant was not at all aware of the contents inside 
such export packages. Nothing has been made out that the appellant was in 
manner aware of the contents therein but for the statement of the appellant 
which is admittedly not voluntary, retracted and case filed for abuse of 
human rights at the impugned time. 

L. Though, the entire case revolves around import of over-valued rough 
precious stones and exporting the very same goods in 'circular trading' by the 

dummy firms and about allegation of Shri Deepak Agarwal and Shri Amit 
Agarwal as actual owner/masterminds behind creation of such importing 

firms, the Department itself seems to be unsure of this allegation, in as much 
as, the said dummy importing firms have been show caused through their 
Proprietors/Partners on record and not through jointly and severally with Shri 
beepak Agarwal and Shri Amit Agarwal. Shri Deepak Agarwal and 5hri Amit 
Agarwal have been show caused merely for the purpose of imposing penalties 
against them under Section 112(iii) and 114AA of the Customs Act, 1962. This 

itself absolves both these persons of the charges of being the creator of so 
called dummy firms or the Proprietors/Partners on record of said dummy 
firms not the actual Proprietors/Partners thereof and accordingly, the 
appellant as alleged to be the accomplice of such persons. The investigation 
allegation that the mastermind in connivance with the appellant and others 
imported the above consignments of rough precious stones through importers 
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There is not a single allegation in the impugned Show Cause Notice for any 
import related activity on the part of the appellant. 

M. 	It is a settled law that the statement of the co-accused ore not 
reliable piece of evidence without any corroborative evidence. Hence also the 

retracted statement without any documentary corroborative evidence cannot 
be used against the appellant. 

(iv) 	Appellant No. 14 

A. The impugned order is not a speaking order and thus violation of 
principle of natural justice 

B. The Ld. Adjudicating authority has traversed beyond the show cause 
notice and law. 

C. The Ld. Adjudicating authority failed to appreciate various provisions 
of law and decision of higher judicial forums averred by the appellant. 

b. 	Total reliance has been placed on retracted non voluntary statement of 
the G-card holder of the customs broker and that too without going into its 
contents in the impugned matter. 

E. The investigation proceeded with the basic fallacious premises that 
the appellant was the Marketing Manager of Customs Broker. 

F. Prejudice reflected in non admitting the statements of the appellant 
also under section 108 without any contradictory evidences. 

G. Reasons observed by the LAA for imposing penalty non est and not 
valid grounds to impose penalty either under Section 112 or Section 114AA. 
H. The investigation had introduced redundant material to the impugned 
matter by referring to earlier case'of under valuation of Glass Chatons some 
seven years ago. Again a prejudice is being attempted to be made. These 
papers are not relied upon documents. 

I. No evidence on record that the appellant was in any way involved in mis 
declaration or over valuation. 

J. Penalty under under Section 112 (a) (b) (iii) &114 AA of the Customs 
Act, 1962not imposable. 

K. Violation of principle of natural justice by refusal of right to cross 
examine the persons, whose statement being used against the appellant. 

L. Statement of co-accused is not a valid piece of evidence 
M. The main accused is likely to be acquitted and hence also the appellant 
is not liable for penalty. In the light of above facts and legal proposition, the 
proceeding initiated against the appellant vide the impugned Show Cause 
Notice deserves to be dropped out rightly 

(iv) 	Appellant No. 15 

A. 	to b.- Same as argued by the-appellant No. 14. 

E. Prejudice of the investigation ignored despite clearly made evident. 

F. Fallacious observation that KYC and business premises not verified. 

G. Voluntary statements ignored and retracted non voluntary 
contradictory statement without any coroborative evidences basis, made the 
basis of inculpation. 
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H. 	Fallacious allegation regarding failure to verify the credentials and 
allowed third person to import 

I. Failure for non fulfilment of any Customs Brokers Licensing Regulations, 

2018 obligation neither made out nor does warrant imposition of penalty 
under Customs Act, 1962. 

J. At the conclusion of the investigation, only the importers have been 
called upon for confiscation of goods and the actual importers 
themselves have been allowed to redeem the goods. 

K. No case of any knowledge to appellant has been made out. 
L. The appellant claim parity to the other CB who had indulged in alleged 

export of the goods. He is at the same footing and he has not been even 
made party to the Show Cause Notice. 

M. The appellant as Customs Broker cannot be penalised for mis-declaration 
or overvaluation if any. 

N. Inference and conviction done on presumptions and false premises. 

4. 	The appellant No. 9, 10, 13, 14 and 15 filed additional submission as under- 

4.1 	All five appellant have filed WRIT PETITION No 5981/2021 before 
Hon'ble High Court, Jaipur against the breach of legal principles and 
violation of natural justice while passing the impugned order. Hon'ble 
High Court had directed for supply of copy of the notice to the Govt 

Advocate and the same has been handed over to his office on 
18/06/2021. IT is submitted that as the matter is now subjudice 
before the Superior Court, the appeals may be kept pending till the 
disposal of the said writ petition. It will be travesty of justice if the 
case is decided when the matter is subjudice before the Superior 
authority. 

4.2 	That Show cause Notice has been issued by DRI. That the issue 
whether the officers of DRI are proper officer and has jurisdiction to 
issue any notices under the Customs Act, 1962 was settled by the 
larger Bench of Hon'ble Supreme Court on 09 March, 2021 in case of 
M/s Cannon India Pvt Ltd Vs Commissioner of Customs. It has been 
held that the officer of DRI are not proper officer to raise demand or 
issue Show Cause Notice under the Customs Act, 1962 and the act of 
issue of Show Cause Notice was held beyond jurisdiction. It was 
specifically held that the officers of DRI were never appointed 
officers of Customs under Section 6 of the Customs Act, 1962. The 
impugned appealed order has been passed in reference to the Show 
Cause Notice issued by DRI beyond jurisdiction and deserves to be set 
aside on this ground itself without going into merits. 

4.3 	In the matter there has been no proper seizure, as no seizure order 
was passed in accordance to CBIC Instruction No. 01/2017-Cus. (F. No. 
591/04/2016-Cus. (AS)) dated 8.2.2017 stating that the Delhi High 

Court in a reasoned order has held that the Panch and statement by 
Panchas (witness) cannot be taken to be an order passed by the proper 
Officer under Section 110 of the Customs Act and in terms of the said 
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position in all the future cases following may be adhered to. As the 
initial act is not in accordance with law, subsequent confiscation cannot 
be termed in accordance with law and thus the impugned order 
deserves to be set aside. 

4.4 	That the value of the goods involved and alleged declared in the matter 
was more than 50 lacs and hence the Additional 	Commissioner of 
Customs is not the proper authority to decide the matter. Reference is 
drawn to CBEC Circular No. -23/2009-Cus., dated 1-9-2009. The said 
circular has not been rescinded or superseded by any other 
notification. Further in terms of Show Cause Notice as the declared 
value of the goods is alleged to be more than 50 lakh, the proper 
officer in the matter is Commissioner of Customs as he alone can 
reduce the value for the payment of duty. Further as the goods are 
also liable to duty, therefore proper officer involving reassessment of 
goods alleged declared more than 50 lacs requires adjudication by the 
Commissioner of Customs and not by the Additional Commissioner of 
Customs, as done in impugned matter. Reliance is drawn to CBEC 
Circular no. 7/97-Cus., dated 31-3-1997. Though the act allows 
Additional Commissioner to adjudicate the case, yet it has been 

observed that the Board issues suitable instruction to prevent 
overlapping and better distribution of work. It is wrong to presume 
that Additional Commissioner being also Commissioner of Customs 
under the Act can exercise powers beyond the circular issued by 
Board. The Board under Section 156 of the Customs Act, 1962 has to 
issue instruction under the Act for purpose of uniformity and 

overlapping of jurisdiction. Else the Additional Commissioner would be 
sanctioning prosecution and ordering arrest which is not the case. 

4.5 	That the Show Cause Notice has been issued under Section 124 of the 
Customs Act, 1962 and none of the provisions mentioned in the Show 
Cause Notice including provisions of Section 124 of the Customs Act, 

1962 permit reassessment of the declared value and quantification of 
duty. The impugned Order has thus traversed beyond the Show Cause 

Notice and also the Show Cause Notice under Section 124 proposing 
reassessment of the value of goods is not permissible under law. 

4.6 	Submissions of appeal memo reiterated. 

5.1 	Prima facie, it was noticed that the adjudicating authority has though found 
the allegations against each of the appellant truthful and imposed the penalties, 
however, considering the facts of the cases the amount of penalties imposed upon 
the appellants vide the said order are not commensurate with the provisions of law, 
as discussed below- 

(i) The Section 112(a) & (b)(iii) of the Customs Act, 1962, reads as under- 

"(iii) in the case of goods in respect of which the value stated in the entry 
made under this Act or in the case of baggage, in the declaration made under 
section 77 (in either case hereafter in this section referred to as the 

declared value) is higher than the value thereof, to a penalty not exceeding 

the difference between the declared value and the value thereof or five 
thousand rupees, whichever is the greater;" 

Thus, the section provides penalty up to the difference amount of 
declared value and the actual value or five thousand, whichever is greater. In 
the instant case the difference in the declared value and the actual value of 
Rough Precious Stone is Rs.16,96,57,190/-. Whereas, the aggregate penalty of 
only Rs. 2,77,00,000/- has been imposed under Section112(a) & (b)(iii) ibid. 
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(ii) 	The Section 114AA of the Customs Act, 1962, reads as under- 

"SECTION 114AA. Penalty for use of false and incorrect material. - If a 
person knowingly or intentionally makes, signs or uses, or causes to be made, 
signed or used, any declaration, statement or document which is false or 
incorrect in any material particular, in the transaction of any business for the 
purposes of this Act, shall be liable, to a penalty not exceeding five times the 
value of goods." 

Thus, the section provides penalty up to five times the amount of value 
of goods. Considering the actual value of the Rough Precious Stone, the upper 

limit of penalty that can be imposed in the case under this section is 
Rs.3,90,74,025/-. Whereas, the aggregate penalty of only Rs. 2,77,00,000/-
has been imposed. 

	

5.2 	Therefore, in terms of the First Proviso to sub-section (3) of section 128A of 
the Customs Act, 1962, vide notice dated 15.07.2021, the appellants were called upon 

to explain as to why the amount of penalties imposed against them vide the impugned 
order under Section 112(a) & (b)(iii) and 114AAof Customs Act, 1962, as the case may 
be, should not be enhanced. 

	

5.3. 	The appellants contested the notice dated 15.07.2021 on the following 
grounds- 

Appellant No. 1 to 6- 

A. The penalties imposed are as per. the provisions of law as the adjudicating 

authority had discretion to impose penalty anywhere between Rs.5,000/-
and Rs.16,96,57,190/-. 

B. The adjudicating authority has not been made party to explain the case 
for imposing alleged "incommensurate" penalty. 

C. The impugned order has not been reviewed by the Commissioner. 

b. Penalty cannot be imposed when for the case of overvaluation in import as 
corresponding case of intent to evade duty by overvaluation in import has 
not been proved. 

Appellant No. 11 & 12 

A. 	Show Cause Notice has been issued merely by comparing the quantum 

of penalty imposed with the maximum prescribed penalty and same has been 

Considered as not commensurate with the provisions of law. There is nothing 
in the Show Cause Notice as to why such penalty imposed by the competent 
authority is not commensurate with the provisions of law. The relevant 
provision have already been reprodaced in the Show Cause Notice and it has 
been admitted that the section provides for a maximum range of penalty. 
There is nothing in the Section to impose such maximum penalty only and 
therefore it cannot be said that the penalty imposed being below maximum 

penalty is not commensurate with the provisions of law. It is submitted that 
the penalty is well within the provisions prescribed in law and therefore, 
there is no cogent reason to consider the same as not commensurate with the 
provisions of law. In absence of any'reason given by your honour to consider 

such penalty imposed as not commensurate with the provisions of law, the 
present Show Cause Notice is vague and is liable to be dropped on this ground 
itself. It is settled law that a Show Cause Notice which is vague on its 

allegation is liable to be dropped. Appellant placed reliance on various case 
laws. 
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8. 	The discretion to decide quantum of penalty is with the adjudicating 
authority and not with appellate authority. It is a settled law that when a 
mandatory fixed penalty is not prescribed and discretion is given to impose 
penalty within a range upto the upper ceiling then the adjudicating authority 
has a discretion to quantify such penalty in the range prescribed and appellate 

authority cannot interfere with such quantum of penalty. Appellant placed 

reliance on various case laws. Only reason for any such challenge by the 

appellate authority to the quantum of penalty imposed by the adjudicating 

authority can be a finding of arbitrariness or perversity about the same. 
There is no such allegation in the present Show Cause Notice and therefore, 
the same is ruled out. Further a perusal of the Order in Original shows that it 
is a detailed order and therefore, it cannot be said that there was any 
arbitrariness or perversity in deciding the quantum of penalty. This also finds 

support from the fact that to the best of the knowledge of the noticee, the 
Order in Original has not been reviewed and stands accepted by Deptt. 
Further there is nothing in the Show Cause Notice suggesting any reason or 
allegation that the penalty imposed was disproportionate to the gravity of 
crime or the breach conducted resulting into any miscarriage of justice. In 
absence of any such allegation the present Show Cause Notice is liable to be 
dropped as the penalty imposed is commensurate with the provisions of law 
that is well within the upper limit provided in the respective sections. 

C. 	Without prejudice to above, in the present case, the adjudicating 
order dt. 18.8.2020 was accepted by the department and accordingly no 

departmental appeal was filed against the said order-in-original. However, the 
matter was contested in appeal before Commissioner (Appeals) by present 
noticee and all other parties for setting aside the order-in-original. Had the 
noticee not filed appeal, they would have been better off with reduced 

penalty. In such circumstances, noticee cannot be put in a worse condition 
because they had filed appeal. In this connection noticee wish to refer to the 
maxim reformatio in peius, It is a Igtin phrase meaning a change towards the 
worse i.e., a change for the worse. As a legal expression it means that a lower 
Court judgment is amended by a higher Court into a worse one for those 
appealing it. This practice is forbidden ensuring that an appellant cannot be 
placed in a worse position as a result of filing an appeal. When the above 
phrase is prefixed by the words 'no' or 'prohibition', which would render the 
maxim as no reformatio in peius or prohibition of reformatio in peius, it would 
denote a principle of procedure as per which using a remedy available in law 

should not aggravate the situation of the person who avails the remedy. In 

other words, a person should not be placed in a worse position as a result of 
filing an appeal. No reformatio in peius or prohibition of reformatio in peius is 
a part of fair procedure and thus by extension can also be construed as part 
of natural justice. It is not only a procedural guarantee but is also a principle 
of equity. This position stands settled in many case laws. 

• Appellant No.9, 10, 13 to 15 

(i) 	Section 5 of the Customs Act, 1962 from where the powers enumerate 
to various officers of Customs, restricts to resort to adjudication or review 
suomoto. The said Show Cause Notice issued under Section 124 by the officer 
of DRI which is proposed to be re-adjudicated has already been adjudicated 
more than a year back and accepted by the Govt of India and no review has 
been ordered. Under the circumstances review of the said order suo motto is 
abuse of law and process. 
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(ii) That the shelter is being taken to proviso to sub section 3 of Section 
128 A of the act. It is settled proposition of law that the proviso has to be 
understood in light of relevant Section and sub section. The proviso as such 
cannot be interpreted separately and that too in contradiction of law. Thus 
the power of Commissioner (Appeals) in terms of restriction imposed under 
Section 5 of the Customs Act, 1962 shall lead to only conclusion that he has 
to decide only on the prayers so made in the appeal. The proviso as mentioned 
and invoked can be made applicable only when the department/ revenue had 
preferred an appeal to raise the penalty and in that case the other side has to 

be put to notice. The word "inquiry on his own accord" are totally missing in 
the above Section 128A and he has to conduct enquiry only in reference 
prayer under consideration before him. 

(iii) It is a settled law that the law has to be interpreted in the manner to 
make it workable. If what is conceived in the subject Show Cause notice, it 
would made the provisions of Section 5(3) otiose as also shall be contradictory 
to the executive Commissioner of equal rank accepting the decision and 
ordering no review. 

(iv) Without prejudice to the above, the Learned Adjudicating Authority 
has imposed penalty under non existent provisions Section 112 (a) (b) (iii). The 

learned Appellate Authority is constrained both by Section 128A and Section 
5(iii) to impose fresh penalty under Section 112(a) &/or (b), (iii), especially 
when the same is not a clerical error under review before him nor has been 
corrected by any corrigendum. 

(v) Without prejudice to above, it is also submitted that the proviso 
referred in the impugned Show Cause Notice, shall be only applicable after 
making inquiry by the Commissioner (Appeals). No such records have been 
brought on record regarding any enquiry conducted by him and some factual 
contents ignored by the Adjudicating Authority has come to his notice. 

(vi) Without prejudice to any of the contentions above, the detailed reply 
with submission at the time of personal hearing are enclosed and the same 
may please be taken on record before re-adjudication of the matter. 

(vii) In the impugned matter Show cause Notice has been issued by DRI. 

That the issue whether the officers of DRI are proper officer and has 
jurisdiction to issue any notices under the Customs Act, 1962 was settled by 
the larger Bench of Hon'ble Supreme Court on 09 March, 2021 in case of M/s 
Cannon India Pvt Ltd Vs Commissioner of Customs. It has been held that the 
officer of DRI are not proper officer to raise demand or issue Show Cause 
Notice under the Customs Act, 19.62 and the act of issue of Show Cause 
Notice was held beyond jurisdiction. It was specifically held that the officers 

of DRI were never appointed officers of Customs under Section 6 of the 
Customs Act, 1962. 

(viii) In the matter there has been no proper seizure, as no seizure order 
was passed in accordance to CSIC Instruction No. 01/2017-Cus. (F. No. 
591/04/2016-Cus. (AS)) dated 8.2.2017 stating that the Delhi High Court in a 
reasoned order has held that the Panch and statement by Ponchos (witness) 

cannot be taken to be an order passed by the proper Officer under Section 
110 of the Customs Act and in terms of the said position in all the future 
cases following may be adhered to. 

(ix) That the value of the goods involved and alleged declared in the matter 
was more than 50 lacs and hence the Additional Commissioner of Customs is 
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not the proper authority to decide the matter. Reference is drawn to CBEC 
Circular no. 7/97-Cus. dated 31-3-1997. The said circular has not been 

rescinded and specifically mentions that when there is reduction in assessable 

value above Rs 10 lakhs, the same needs to be adjudicated by the 
Commissioner. Though the act allows Additional Commissioner to adjudicate 
the case, yet it has been observed that the Board issues suitable instruction 
to prevent overlapping and better distribution of work. CBEC circulars are 
binding on the officers. Reference-Judgment of Hon'ble Supreme Court in 
the case of Ranadey Micronutrients vs. Collector of Central Excise - 2002-
TIOL-184- SC-CX. 

(x) Without prejudice to any of the contention above, the appellants 
submit that the learned Additional Commissioner and Adjudicating Authority 

had heavily relied upon the statement of the appellants / co accused recorded 

under Section 108 of the Customs Act, 1962. It may again be noted that the 

statements referred in the impugned order has been recorded by Senior 
Intelligence Officer, DPI, Jaipur who is not the Customs officer in view of 
Hon'ble Supreme Court ordered in M/s Cannon India Pvt. Ltd. Only statements 
recorded by any gazette officer of Customs can be termed under Section 108. 
For this reasons too, the impugned Show Cause Notice and subsequent OW 
fails. Since the entire proceedings were initiated by an authority who lacked 

the jurisdiction, applying the aforesaid decision of the Supreme Court, the 
order in original itself needs to be set aside. Only those statements recorded 

before the Gazetted Officers of Customs, shall fall under the category and 
not before the Senior Intelligence officer of DRI being not an officer of 

Customs in view of not having been appointed officers of Customs under 

Section 6 of the Customs Act, 1962. DPI officers are appointed officers of 
Customs for the limited act of search under Section 105 of the Customs Act, 
1962 

(xi) That the Show Cause Notice has been issued under Section 124 of the 
Customs Act, 1962 and none of the provisions mentioned in the Show Cause 
Notice including provisions of Section 124 of the Customs Act, 1962 permit 

reassessment of the declared value and quantification of duty. The impugned 

Order has thus traversed beyond the Show Cause Notice and also the Show 
Cause Notice under Section 124 proposing reassessment of the value of goods 
is not permissible under law. 

(xii) The impugned OW has been challenged on grounds of jurisdiction and 
violation of natural justice before Hon'ble High Court, Jaipur in Civil Writ 
Petition no 5981/2021 and it is also listed for hearing on 04/08/2021. When 
the matter is subjudice before the higher court, the learned first appellate 
authority is legally constrained to interfere in the impugned order. 

6. 	Personal hearing in the appeals filed by the appellants held as under- 

A. Appellant No. 1 to 8  

Personal hearing was held on 04.082021. Shri Suhrid Bhatnagar, Authorised 

Representative appeared on behalf of the appellant. He explained the case 

and submitted that they have filed written reply against the OW and 

reiterated the same alongwith the grounds of appeal. 

B. Appellant No. 11 & 12  
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Personal hearing was held on 05.08.2021. Mr. Keshav Maloo, Authorised 

Representative appeared on behalf of the appellant and explained the case 

and reiterated grounds of appeal. Against the enhancement of penalties in the 

show cause notice, the parties have filed written replies and reiterated the 

same. 

C. Appellant No. 9,10. 13 to 15 

Personal hearing was held on 13.08.2021. Shri Arun Goyal, Advocate and 

Authorised Representative appeared on behalf of the appellants. He explained 

the cases in detail and reiterated grounds of the appeals, additional 

submissions filed and replies to the SCN issued by the Commissioner 

(Appeals). Parties also submitted that in view of Hon'ble Supreme Court 

judgment dated 09.03.2021 in the case of Cannon India, the SCN has been 

issued beyond the jurisdiction. The parties were directed to make pre-deposit 

by 25/08/2021, failing which the appeals are liable to be dismissed for non-

compliance. Shri Goyal submitted that all appeals are accompanied with pre-

deposit challan except Shri beepak Agarwal and Shri Amit Agarwal. The same 

shall be submitted as per orders of HC or six weeks. 

	

7. 	I have gone through the facts of the case and submissions made by the 

appellant in their appeal memo, additional submissions reply to the notice, and also 

the submissions during personal hearing. 

	

7.1 	I observe that the appellants have contested that charges of abetment are 

wrong in as much as no cogent legal evidence has been put by the investigation. I find 

that it is an admitted fact that the appellants had allowed the key persons to 

operated their firms against certain considerations. I am of the considered opinion 

that by allowing such persons to work on their IEC the appellant had abetted in the 

imports of grossly overvalued goods. My views find support from the judgment in the 

case of Govind Sharma Vs. Commiaaioner of Customs, Nhava Sheva [2007 (6) S.T.R. 

302 (Tri. - Mumbai)), where in it was held as under- 

"Stay/Dispensation of pre-deposit - Customs House Agent - Allowing someone to work 
on their licence without knowing exporter - It amounts to abetment of fraudulent 

export - Pre-deposit ordered - Section 129E of Customs Act, 1962 (Majority per Shri 
K.K. Agarwal, Member (T) and Ms. Archana Wadhwa, Member (J)J. jparas 22, 24J" 

	

7.2 	I observe that it has been argued that the show cause notice has been issued 

beyond jurisdiction in view of the judgment of the Hon'ble Supreme Court in the case 

of Cannon India Pvt. Ltd. I find that the ratio of the judgment of the Hon'ble Apex 

Court in the case of Canon India Pvt. Ltd. (Supra) is not squarely applicable in the 

instant case as the case before the Hon'ble Court was related to Section 28(4) of 
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the Customs Act, 1962, which is not the case in hand. Further, I find that though the 

investigation is carried out by the DRI in'this case, still the value of the imported 

goods have been determined by the Additional Commissioner of Customs on the basis 

of the facts of the case, 

7.3.1 I observe that the appellants have also challenged the proposal of 

enhancement of penalties at appeal level. Lf ind that the relevant sub-section (3) of 

Section 128 of the Customs Act, 1962 reads as under- 

"(3) The Commissioner (Appeals) shall, after making such further inquiry as maybe 
necessary, pass such order, as he thinks just and proper, — 

(a) confirming, modifying or annulling the decision or order appealed against; or 

(b) referring the matter back to the adjudicating authority with directions for 
fresh adjudication or decision, as the case may be, in the following cases, namely :— 

(i) 	where an order or decision has been passed without following the 
principles of natural justice; or 

where no order or decision has been passed after re-assessment 
under section 17; or 

(iii) 	where an order of refund under section 27 has been issued by 

crediting the amount to Fund without recording any finding on the evidence 
produced by the applicant 

Provided that an order enhancing any penalty or fine in lieu of confiscation or 
confiscating goods of greater value or reducing the amount of refund shall not be 
passed unless the appellant has been given a reasonable opportunity of showing cause 
against the proposed order: 

Provided further that where the (Commissioner (Appeals)) is of opinion that any duty 
has not been levied or has been short-levied or erroneously refunded, no order 

requiring the appellant to pay any duty not levied, short-levied or erroneously 

refunded shall be passed unless the appellant is given notice within the time-limit 
specified in section 28 to show cause against the proposed order." 

7.3.2 On plain reading of the said provision, I find it clear that the first proviso to 

the sub-section provides the power to enhance any penalty or fine. I find that 

nowhere in the provisions it is provided that the penalty can only be enhanced on the 

appeal of the Depth The only procedural requirement is of giving reasonable 
opportunity of showing cause against the proposed action, which has been provided. I 

find that the above section read with both the provisos clearly provides that the 

appellate authority is invested with very wide powers under section 128 of the Act 

and once an order is brought before the authority, his competence is not restricted 

to examining only those aspects of the order about which the appellant makes a 

grievance and ranges over the whole aspects to correct the adjudicating authority 

not only with regard to a matter raised by the appellant in appeal but also with 

regard to any other matter which has been considered by the adjudicating authority 

and determined in the course of adjudication. I find that in the instant case the 
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issue is related to the imposition of penalty, which is clearly prescribed in the law 

and penalty can be enhanced after giving opportunity to show cause. I find that in 

the case of Income Tax Act, where the provisions related to appeal are pari materia 

to the Customs Act, the Hon'ble Supreme Court in the case of Jute Corporation of 

India Ltd. v. CIT, has stated that the declaration of law is clear that the power of 

the appellate authority is co-terminus with That of the Assessing Officer. 

	

7.4 	I observe that the appellant has argued that in terms of Circular No. 7/97- 

Cus dated 31.03.1997, the case should have been adjudicated by the Commissioner of 

Customs when there is reduction in assessable value above Rs 10 lakhs. I find that 

the Circular dated 31.03.1997 was issued with reference to Circular No. 8/95-Cus., 

dated 23-1-1995, which clarified the position regarding adjudication of cases in 

accordance with the powers of adjudication at the relevant time. I find that the 

appellant has admittedly mentioned that the Act allows Additional Commissioner to 

adjudicate the case. Thus, I don't find any force in the contention put forth by the 

appellant. 

	

7.5 	I observe that the appellant has contested that classification of the goods 

has not been settled by the adjudicating authority. I find that in Para 68(i) of the 

show cause notice it has been alleged that the imported rough precious stones were 

declared under CTH 71031011 (unworked precious stones Emerald) & 71031012 

(unworked precious stones Ruby and Sapphire), however the actual classification of 

the seized Ruby (Gloss filled) and Sapphire (Glass filled) should be under CTH 

71039100. But, in the impugned order, the adjudicating authority has not given his 

findings on classification, which is requisite as the goods have not been confiscated 

absolutely and an option for redeeming the confiscated goods was given on payment 

of fine and appropriate Customs duty. 

	

7.6 	The appellant has argued that DRI has no power to issue show cause notice 

under Section 124 of the Act and placed reliance on the judgment in the case of 

Navneet Kumar Vs UOI [2018(362) ELT 17 (Cal)]. I find that the said case had been 

reversed by the Hon'ble High Court vide judgment in the case of DIG, DRI Vs Navneet 

Kumar [2020 (371) ELT 270(Cal)]. 

	

7.7 	I observe that the appellant has argued that there has been no pre-notice 

consultation in the matter in terms of Notification No. 29/2018-Cus (NT) dated 

02.04.2018. I find that pre-notice consultation is prescribed for the cases where 

duty has been evaded and proposed to be recovered with interest, which is not the 

instant case. Hence, no pre notice consultation was required in this case. 
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7.8 	As regard argument of the appellants regarding relying statement of co- 
accused, I find that in the case of 5. N. 0 jha Vs. Commissioner of Customs 
[2016(331) ELT 33(Del.)), the Hon'ble High Court has held that• strict requirements 

of the Evidence Act, 1872 would not apply to enquiries and investigations undertaken 

by the DRI or the Customs Department, the broad principle that statements made 

have to be voluntary and not under threat, coercion, would nevertheless apply. Where 

the maker of such statement retracts it later by alleging that it was obtained under 

coercion, threat or duress, the burden was on the maker of the statement to prove 

such coercion, threat or duress. Even where he fails to do so, the adjudicating 
authority would not rely solely on the retracted statement but would look for other 

independent corroboration. I find that in the case in hand mis-declaration, mis-
classification and overvaluation of imported goods has been corroborated from the 
test report and valuation report. 

7.9 	As regard, the method adopted for valuation of the imported goods, I observe 
that a panel of valuers comprising of one Govt approved valuer, specially empanelled 
for precious stones and one independent market expert was formed and the higher 
appraised value was considered as the actual value of the goods. I find that the case 
in hand is not a simple case of import. The facts of the case clearly indicate 
intentional inflation of value of the goods, having minimal actual value, and the 

transaction is not genuine. In such a situation, I find that Rule 3 to 8 of the Customs 
Valuation (Determination of value of imported goods) Rules, 2007 are not applicable 
and value of goods can be determined only under Rule 9, which has been adopted in 

the case. I find that the value considered by the Deptt is appraised by the Govt 
approved valuer Shri Manoj Dhandia and one independent market expert and from 
the values, appraised by these two valuers, the highest value has been considered. 

Therefore, I do not find any infirmity in the method of valuation adopted and 
considered as actual value by the investigation. 

7.10.1 I observe that the appellants have contested that their request for cross 
examination was rejected. I find that the whole case is based upon the statements 
of various persons and valuation report, therefore the veracity of the statement of 

the persons, whose statements have been relied to establish the allegations against 
the appellant, is essential to be tested through cross examination in this case in the 
interest of justice. My views find support from the following judgments- 

i) Him Logistics Pvt. Ltd. Vs. Pr. Commnr. Of Customs [2016 (336) E.L.T. 15 
(Del.)], wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Provisions of Section 
1388 of Customs Act, 1962 is in parimateria Section 9D of Central Excise Act, 
1944 - Considerable reliance on witnesses statement placed by respondent -
Impugned order does not indicate that any prejudice would be caused to 
Department by providing the petitioner the right of cross-examination - Denial of 
such right would prejudice to petitioner - Denial of petitioner's right of cross-
examination is contrary to law - -Impugned order set aside - Adjudicating 
authority directed to fix a date within two weeks for cross-examination of 
witnesses." 

ii) Rajasthan Explosives & Chemicals Ltd. Vs. CCE, Jaipur-I [2017 (357) E.L.T. 
269 (Tri. - Del.)), wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Cross-examination of 
person whose statement relied upon by adjudicating authority denied by 
adjudicating authority - Statement of such person cannot be used as evidence 
against appellant - Settled law that cross-examination has to be allowed normally 
before using such statements for confirmation of demand - If witnesses do not 
turn up for cross-examination, it is open to adjudicating authority to proceed with 
adjudication without relying on those statements." 
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7.10.2 	I, therefore, find it proper to remand the case for providing 
opportunity for cross examination of the persons, whose statements and valuation 
reports have been relied upon. 

7.11.1 As regard penalties imposed by the adjudicating authority, I find that in the 
show cause notice dated 09.04.2019, it was .alleged that the reason behind the gross 
overvaluation involved in the instant case is money laundering/ hawala. The modus 
operandi is that some persons in the name of daily wagers were/are importing rough 
precious stones of inferior quality from Hong Kong in connivance with export of the 

same on other name i.e. color stones at very low rate. These were procured at grossly 
overvalued prices, with the assistance of some members of the valuers' panel has the 

consignments declared to be of value corresponding to the declared value. On 
verifications of Import Export Code's (IECs) of subjected importers, it is noticed 
that most of consignments were imported by using the IECs issued in the name of 
dummy importers who were financially not capable to import the above said 
consignments. Moreover, in certain cases, the importing firms were found to be non-
existent at the addresses given in the IECs. Further, it is also found that these were 
not actual importers and someone else -is behind this to manage these import 
activities. These dummy persons allowed to those operators working for the 

masterminds to facilitate to over invoiced import of Rough precious stones in lieu of 
10 to 20 thousand Rupees. These dummy firms made business transactions and 
banking transactions only for 5 to 6 months and after that the same were closed and 
new dummy firms were started. Turnover of most of dummy firms are more than 10 
crore, but income tax paid by them only in some thousand rupees. These dummy firms 
were used to import rough precious stones from Hong Kong by misdeclaring its value 

as Basic Customs Duty on import of rough precious stones is nil and IGST 
(Integrated Goods and Service Tax) is applicable at very low rate. 

7.11.2 It was alleged that in the instant case, the appellant importers have furnished 

wrong declarations, statement (Si documents suppressing the actual transaction value 

and not giving the complete description of the goods actually imported for making 

excess foreign remittance out of India than eligible by adopting the modes operandi 

as detailed above. Moreover, the importers themselves are not the actual/ authentic 

importers but just the front or dummy on the basis of whose documents this modus 

operandi of illegal foreign transaction was to be affected. The facts of the huge 

overvaluation of the goods imported is clearly evident from the identification of the 

goods by Lab report of JGEPC, Jaipur and valuation of the same by the panel of one 

Government approved valuer and one independent market expert. The adjudicating 

authority has found the allegations agairist each of the appellant truthful and 

imposed penalty under Section 112(a) & (b)(iii) and 114AA of the Customs Act, 1962, 

as mentioned in the para 2.8 (iii), (iv) & (v) above. I find that the penalties imposed 

under Section 112(a) & (b)(iii), upon the appellants vide the said order do not 

commensurate with the provisions of law, as discussed in Para 5.1 above and 

considering the gravity of the case and the nefarious intent on the part of the 

appellants for illegal fund transfer, the amount of maximum penalties should have 

been imposed. 
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8. 	Therefore, the matter is remanded to the adjudicating authority with 

direction to pass speaking order, afresh, considering the above aspects and all other 

submissions put forth by the Appellant before him. 

(q 	 

alTzj'W 

BY SPEED POST A.D./By E-mail 

(1) M/s K. S. International, 503, 5" Floor, Vardhman Residency, 231, Kanak Vihar, Ajmer Road, 
Jaipur- 302012 

(2) M/s Bharat Gems, 5F-81, Scheme No. 1013, Jaipur Electronic Market, Gopalpura By Pass, 
Jaipur- 302018 

(3) M/s B C Enterprises, F-13, First Floor, Triveni Complex, Transport Nagar, Jaipur-302003 
(4) M/s Jagdish Enterprises, Bulaka Ki Dhani, Kanda Mod, Amer, Jaipur- 302028 
(5) M/s N R Traders, 2088, Chaksu Ka Chowk, Haldiyon Ka Rest, Johri Bazar, Jaipur-302003 
(6) M/s S. S. Enterprises, 1-TA-2, Kumla Nehru Nagar, Chota Park, Keshopura, Ajmer Road, Jaipur-

302021 
(7) Shri Shailender Singh Chandrawat 5/o Shri Ganpat Singh Chandrawat, 1-TA-2, Kamla Nehru 

Nagar, Chota Pork, Keshopura, Ajmer Road, Jaipur-302021 
(8) Ms. Kavita Singh Rathore W/o Shri Bharat Singh Ratore, B-503, 5th  Floor, Vardhman Residency, 

231, Kanak Vihar, Ajmer Rood, Jaipur- 302012 
(9) Shri Deepak Agarwal S/o Shri Kunj Bihari Agarwal, 1601, KacholiyaGali, Choura Rasta, Jaipur-

302003 

(10)Shri Amit Agarwal 5/o Shri Kunj Bihar Agarwal, Plot No. 58, Shanti Niketan Colony, Kishan 
Marv, Barkat Nagar, Jaipur-302015 

(11)Shri Lokesh Jahalani, A-43, Laxmi Narayan Puri, Surajpole Gate, Badi Chopad, Jaipur-302003 
(12)5hri Praveen Baid 5/o Shri Virendra Singh Said, 1869, Baid House, Ghee Walon Ka Rasta, Johri 

Bazar, Jaipur-302003 (Baid House 7, Mango! ViharVistar, Gopalpura By Pass, Jaipur-302015 
(13)Shri Souyab Khan 5/o Shri jafar Khan, I'Makan, KhadeWali Kothi, Near Sahi Masjid, Chomu 

Bus Stand, Chomu, Distt- Jaipur- 303702 

(14)Shri Vinod Kumar Sharma S/o Shri Prabhu Dayal Sharma, 17-9, NarvorPuri, JaM Nasiyon Ke 
Samne, Bas Badanpura, Jaipur 

(15)M/s Shri Sai Logistic (Proprietor- Shri 5urender Kumar Sharma), G-6, Ratna Sagar Ground 
Floor, MSB Ka Rasta, Johri Bazar, Jaipur-302003 

14Pf-Wq : 
1. arrE,tn ql-FT (ft--(7) 	f47-4t 
2. wzsw,tnii pg-17 (II) a11yff-79-4- qlEra-T, N314 	r(TTATZIT9) 

3. aTER Tct , tn 	pff (P-drcT) 	vr; , Wzr:ST(TRTAT4) 
IX-  lift  

5. Acumen Tax Consultants, F-127, City Star, Central Spine, Vidyadhar Nagar, Jaipur 
6. M/s Keshav Maloo di Associates, Chartered Accountants, 238, 8- Block, Anand Plaza, 

Near Ayad Bridge, Udaipur(Raj.) 
7. Shri Arun Goyal, Advocate, 11, Jai Ambey Colony, Madrampura, Civil Lines, Jaipur-

302006 

Digitally Signed by Sugrive 
Meena 

Date: 03-09-2021 15:49:33 

Reason: Approved 
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