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C.No. APPL/JPR/CGST/JP/77/VIII/2020    Dated  :10.03.2021 
C.No.APPL/JPR/CGST/JP/78/VIII/2020 
 
DIN No. :20210363RW0000999AE4    

Orders-in-Appeal No. 60-61(MAA)CGST/JPR/2021 dated   10 .03.2021 

श्री मंजूर अली अंसारी, अपर आयुक्त, केन्द्रीय वस्तु एवं सेवाकर, जयपुर द्वारा पाररत 

Passed by Shri Manzoor Ali Ansari , Additional Commissioner (Appeals), CGST,  Jaipur. 

 

.   vihydrkZ       izfroknh 

   Appellant   OIO No. &Date  Respondent.  
M/s Subham Agencies, Geeta 

Palace, Amer Road, Jaipur-302002, 

Rajasthan 

Order in Original No.05-

06/DEM/ GST/ AC/DIV-

C/20-21/4931dated 

04.06.2020 

Assistant 

Commissioner, Central 

Goods and Service Tax 

Division-C, Jaipur 

Sh. Rajesh Kumar Agarwal, 

Proprietor,M/s M/s Subham 

Agencies., Geeta Palace, Amer 

Road, Jaipur 

Order in Original No.05-

06/DEM/ GST/ AC/DIV-

C/20-21/4931dated 

04.06.2020 

Assistant 

Commissioner, Central 

Goods and Service Tax 

Division-C, Jaipur 
 

 Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as the case may be 

against such order, to the appropriate authority in the following way:- 

  

 ;fn dksbZ O;fDr bl vihy&vkns'k ls vlarks"k dk vuqHko djrk gS rks og bl vkns'k ds izfr ;Fkk fLFkfr] uhps crk, अनुसार l{ke 

प्राधधकारी dks vihy ;k iqujh{k.k vkosnu izLrqr dj ldrk gS %& 

1- This Order-in-Appeal is passed under section 107 of the Central Goods and Service Tax Act, 2017. 

यह अऩीऱ आदेश कें रीय वस्तु एवं सेवाकर अधधननयम, 2017 की धारा 107 के तहत ऩाररत ककया गया है 
| 
 

2- This copy of Order in Appeal is provided, free of cost to the appellant for their personal use. 

अऩीऱ आदेश कक यह प्रनत आवेदनकताा को उसके ननजी उऩयोग के लऱए मुफ्त में उऩऱब्ध करवाई जाएगी | 
 

3. Any person aggrieved by this order passed against him under section 107 of Central Goods and Service Tax 

Act, 2017, may file appeal before Goods and Service Tax Appellate Tribunal (GSTAT) in term of Section 

112 of the Central Goods and Service Tax Act, 2017 read with Rule 110, 111 of the Central Goods and 

Service Tax Rules, 2017and removal of difficulty Order No. 09/2019-Central Tax dated 03.12.2019. 
यदद कोई व्यक्तत केन्द्रीय वस्तु एवं सेवाकर अधधननयम की धारा 107के अंतगात ऩाररत इस आदेश से असंतोष 

का अनुभव करता है तो वह इस आदेश के प्रनतअऩीऱ का आवेदन,कें रीय वस्तु एवं सेवाकर अधधननयम, 
2017 कीधारा 112 एवं कें रीय वस्तु एवं सेवाकर ननयमावऱी, 2017 के ननयम 110,111 तथाकदिनाइयों 
को दरू करने हेतु ऩाररत आदेश संख्या 09/2019-कें रीय शुल्क ददनांक 03.12.2019के तहत कें रीय वस्तु 
एवं सेवाकर अऩीऱीय न्द्यायाधधकरण के समऺ कर सकता है |  
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कायााऱय आयुतत (अऩील्स) 

OFFICE OF THE COMMISSIONER (APPEALS) 

केन्द्रीय उत्ऩाद शुल्क, केन्द्रीय वस्तु एवं सेवाकर 
CENTRAL EXCISE,CUSTOMS AND CENTRAL GOODS & SERVICES TAX 

नव केन्द्रीय राजस्व भवन, स्टेच्यु सकका ऱ, सी स्कीम, जयऩुर 
NCRB, STATUE CIRCLE, JAIPUR-302005 (RAJ.) 

 

 

C.No. APPL/JPR/CGST/JP/77/VIII/2020   Dated:  10.03.2021 

C.No. APPL/JPR/CGST/JP/78/VIII/2020 

 

ORDERS IN APPEAL No. 60-61(MAA)/CGST/JPR/2021 

PASSED BY MANZOOR ALI ANSARI, ADDITIONAL COMMISSIONER (APPEALS), 
CENTRAL GOODS & SERVICES TAX, JAIPUR 

 

These two appeals have been filed under Section 107 of the Central 

Goods and Service Tax Act, 2017 (hereinafter also referred to as the 

―CGST Act‖) by M/s Subham Agencies, Geeta Palace, Amer Road, Jaipur-

302002, Rajasthan (hereinafter also referred to as the ―appellant No.1‖) 

and Sh. Rajesh Kumar Agarwal, Proprietor, M/s Subham Agencies., Geeta 

Palace, Amer Road, Jaipur, Rajasthan(hereinafter also referred to as the 

―appellant No.2‖) against the Order in Original No.05-

06/DEM/GST/AC/DIV-C/20-21/4931 dated 04.06.2020 (hereinafter 

referred to as the ―impugned order‖) passed by the Assistant 

Commissioner, Central Goods and Service Tax Division-C, Jaipur 

(hereinafter referred to as the “Adjudicating authority”). As common issue is 

involved in both the appeals therefore, I take up the same for decision 

simultaneously. 

 

S.No. Appeal No. Order in Original No & date 

(Impugned order 
1 C.No. PPL/JPR/CGST/JP/77/VIII/2020 

 

No.05-06/DEM/GST/AC/DIV-

C/20-21/4931 dated 04.06.2020 

2 C.No.APPL/JPR/CGST/JP/78/VIII/2020 

 

No.05-06/DEM/GST/AC/DIV-

C/20-21/4931 dated 04.06.2020 

 

2. Brief facts of the case: 

2.1 M/s Subham Agencies, Geeta Palace, Amer Road, Jaipur, Rajasthan 

having GSTIN:08AGCPS9945A1Z7 are engaged in supply of ―sweet supari‖ 

falling under Tariff item 21069030 of the GST Tariff Act,2017.  

 

 
2.2 Acting upon an intelligence, that M/s Subham Agencies, 

Geeta Palace, Amer Road, Jaipur was indulging in evasion of 

CGST/SGST by resorting to clandestine purchases and 

clearance/supplying of their sweet supari, not accounting for the 

actual stock of goods supplying firm. 
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2.3 A search operation was conducted on 10.11.2017 by the 

officers of Directorate General of Goods and Service Tax 

Intelligence (DGGI) Jaipur Zonal Unit, Jaipur at the business 

premises of M/s Subham Agencies, Geeta Palace, Amer Road, Jaipur, 

Rajasthan and plot No.A-73A, Govind Nagar (West), Jorawar Singh Gate, 

Amer Road, Jaipur-302002, residence of Shri Rajesh Agarwal, the 

Proprietor of M/s Subham Agencies. 

 

3. During the course of search at the business premises of M/s 

Subham Agencies, certain incriminating documents/records relevant to 

the investigation, were recovered and resumed/seized. The physical stock 

of sweet supari  was also carried out by the DGGI officers in the presence 

of two independent witnesses and Sh. Rohit Agarwal S/o Sh.Rajesh Kumar 

Agarwal, Authorized Signatory of M/s Subham Agencies, Jaipur. During 

physical stock verification an excess stock of sweet supari, valued at 

Rs.4,78,640/- as against the quantity recorded in the stock register,  was 

detected.  The value of excess sweet Supari as the result of physical stock 

verification arrived at on the basis of price of buyer’s invoices in presence 

of the independent witnesses and Sh.Rohit Agarwal S/o Sh.Rajesh Kumar 

Agarwal, Authorized Signatory of M/s Subham Agencies, on 10.11.2017. 

 

 The Panchnama dated 10.11.2017 of the proceeding was drawn on 

the spot. The excess found goods were detained under detention Memo 

dated 10.11.2017, the detained goods were handed over to Shri Rohit 

Agarwal S/o Shri Rajesh Kumar Agarwal, under Supurdnama dated 

10.11.2017  for safe custody. Shri Rajesh Kumar Agarwal, could not 

submit any plausible reply/document in respect of detained goods, 

therefore, Panchnama dated 15.11.2017 was drawn in the business 

premises. The entire goods were seized through GST INS-02 dated 

15.11.2017 by the officers under Section 67 (2) of the CGST Act,2017 

read with Rule 139 of CGST Rules, 2017 on the reasonable belief that the 

said unaccounted sweet supari, were meant for clandestine supplying and 

removal without payment of CGST/SGST and the same were liable to 

confiscation. The Seized goods were handed over to Sh.Rohit Agarwal S/o 

Shri Rajesh Kumar Agarwal under Supardnama dated 15.11.2017 for safe 

custody. 

 

4. Statement of Shri Rajesh Kumar Agarwal, proprietor, M/s. Subham 
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Agencies, was recorded on 27.04.2018, on being asked regarding 

documents pertaining to found excess stock during the panchnama 

proceedings dated 10.11.2017, he replied that he had not any documents 

for such goods found excess during search proceeding and he is unable to 

produce any documents . 

 

4.1 Further, Shri Rajesh Kumar Agarwal stated that M/s. Subham 

Agencies was engaged in the supplying of sweet supari as mentioned in 

GST INS-02; that they have purchased sweet supari as mentioned in GST 

INS-02 from M/s. Marie Products Pvt. Ltd., H-20A, RIICO, Industrial Area 

Kukas, Tehsil Amer, Jaipur-302028; that he was looking after all the 

activities regarding purchases and marketing/ supplying in the firm . 

 

 
5. As regards, unaccounted stock of sweet supari valued at 

Rs.4,78,640/-, found unaccounted during search on 10.11.2017, no 

plausible explanation regarding their procurement/non accountal of the 

same in record was put forward by the assessee neither during the time of 

search 10.11.2017, nor afterwards. 

 
5.1 Therefore, the said stock of sweet supari 599634 pouches found 

unrecorded in their books of accounts/records valued at Rs.4,78,640/-. 

The assessee could not produce any plausible reply/document relating to 

purchase of sweet supari seized vide Seizure Memo dated on 15.11.2017, 

under Section 67 (2) and Rules 139 (2) of CGST Act, 2017, on the 

reasonable belief that those goods were liable for confiscation under the 

CGST, Act, 2017 and the CGST Rules made thereunder and were handed 

over to Sh. Rohit Agarwal S/o Shri Rajesh Kumar Agarwal, authorized 

signatory of M/s. Subham Agencies under Supurdnama dated 15.11.2017. 

 

6. From the foregoing, it appeared that M/s Subham Agencies 

intentionally in order to avoid payment of CGST/SGST did not maintain 

records of the stock of sweet supari as detailed in the GST INS-02 dated 

15.11.2017 and found excess stored in their business premises, as 

required under Rule 56 of the CGST Rules, 2017. They did not file 

monthly/periodically returns in respect of the said goods procured & 

stored in their business premises as required under the law. They did not 

maintain stock details of the aforesaid goods in the stock register and did 

not file monthly GSTR 1 and GSTR 3B returns as these goods were 

procured without bill/invoice and intended for supplying of goods to be 
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cleared without payment of tax and the goods were intended for 

clandestine removal without payment of CGST / SGST. 

 

7. Shri Rajesh Kumar Agarwal, in his statement dated 27.04.2018 

during panchnama proceedings on 10.11.2017, has admitted the 

unaccounted stock of sweet supari, but he could not put forward any 

plausible reply for non-accountable of these in their books of 

accounts/records. 

 

8. For the reasons as discussed above, it appeared that M/s Subham 

Agencies have contravened the provisions of Section 35 of the CGST 

Act,2017 and Rule 56 of the CGST Rules, 2017, therefore, the said seized 

goods i.e. as mentioned in GST INS-02 valued at Rs.4,78,640/- are liable 

for confiscation under Section 130 of the CGST Act, 2017 read with Rule 

139 of CGST Rules, 2017. M/s Subham Agencies have thus rendered 

themselves liable to penalty under Section 122 (1) (xvi) and Section 125 

of the CGST Act, 2017. 

 

9. Further, Shri Rajesh Kumar Agarwal, Proprietor of the supplying firm 

who was also looking after the day-to-day affairs of the firm appeared to 

have consciously and deliberately indulged in activities of clandestine 

purchases and clearance/ supplying of taxable goods. He was responsible 

for the affairs of the firm as they personally supervised the day- to-day 

activities. He has abetted and assisted the clandestine purchases and 

removal/supplying of taxable goods by acquiring possession, removing, 

depositing, keeping, concealing and dealing in goods which they knew 

were liable to confiscation. Thus, it appeared that he has rendered himself 

liable to penalty under Section 122 (3) and Section 125 of the CGST Act, 

2017. 

 
 

10. Accordingly, M/s. Subham Agencies, Geeta Palace, Amer Road, Jaipur, 

Rajasthan were  called upon to show cause vide corrigendum dated 07.06.2018 to 

the Assistant Commissioner, Central Goods & Services Tax Division-C, Jaipur, CP 

21,22, &23 Road No. 1D, VKI Area, Jaipur within 30 days of the receipt of this 

notice, as to why: 

 

i) the seized goods seized under Section 67 (2) of CGST Act, 2017 read with 

Rule 139 of CGST Rules, 2017 as mentioned in GST INS-02 dated 15.11.2017 

sweet supari valued at Rs.4,78,640/- found in the business premises and seized 
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vide Seizure Memo dated 15.11.2017 should not be confiscated under the provisions 

of Section 130 of the CGST Act,2017 read with Rule 139 of CGST Rules, 2017; 

 

ii) Penalty should not be imposed on them in terms of Section 122 (1) (xvi) and 

(xviii) and Section 125 of the CGST Act, 2017 for contravention of the provisions of 

CGST Act, 2017 and the Rules made thereunder with an intent to evade payment of 

appropriate CGST/SGST, as discussed above. 

 

11. Shri Rajesh Kumar Agarwal, Proprietor M/s Subham Agencies, was 

called upon to show cause vide corrigendum dated 07.06.2018 to the 

Assistant Commissioner, Central Goods & Services Tax Division-C, Jaipur, 

CP 21,22, &23 Road No. 1-D, VKI Area, Jaipur within 30 days of the 

receipt of this notice, as to why penalty should not be imposed under 

Section 122 (3) and Section 125 of the CGST Act, 2017 for his act of 

omission and commissions as discussed above. 

 

 This Notice is issued only in relation to the confiscation of said 

seized goods, that were seized vide Seizure Memo GT INS-02 dated 

15.11.2017. Investigation in respect of other clandestine removals is 

under progress and a separate Show Cause Notice will be issued in this 

regard. 

 

12. This show cause notice was prepared/issued on the basis of relied 

upon documents/records resumed/seized during the course of searches 

under the panchnama and statements of various persons recorded under 

provisions of Section 70 of the CGST Act, 2017. 

 

13. Further, the adjudicating authority has passed the impugned order 

as under:- 

 

i) Ordered to confiscate the seized goods amounting to Rs.4,78,640/-

(Rupees Four Lacs Seventy Eight Thousand Six Hundred and Fourty only) 

under Section 130 (ii) & (iv) of the CGST Act, 2017 read with Rule 139 of 

the CGST Rules, 2017. However,  given them option to redeem the said 

goods on payment of redemption fine of Rs.86,155/- (Rupees Eighty Six 

Thousand One Hundred and Fifty Five only) within sixty days from the 

date of receiving of the order, in lieu of confiscation under section 130(2) 

of the CGST Act, 2017 & corresponding SGST Act; 
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ii) Imposed a Penalty of Rs.86,155/- (Rupees Eighty Six Thousand One 

Hundred and Fifty Five only) under Section 122(1) (xvi) and Section 

122(1) (xviii) of the CGST Act, 2017 and corresponding provisions of 

SGST Act upon M/s. Subham Agencies, Geeta Palace, Amer Road, Jaipur, 

Rajasthan. 

 

iii) Imposed a Penalty of Rs.10,000/- (Rupees Ten Thousand only) 

under Section 125 of the CGST Act, 2017 upon M/s. Subham Agencies, 

Geeta Palace, Amer Road, Jaipur,Rajasthan. 

 

iv) Imposed a Penalty of Rs.10,000/- (Rupees Ten Thousand only) 

under Section 122(3) of the CGST Act, 2017 upon Shri Rajesh Kumar 

Agarwal, Proprietor M/s Subham Agencies. 

 

v) Imposed a Penalty of Rs. 10,000/- (Rupees Ten Thousand only) 

under Section 125 of the CGST Act, 2017 upon Shri Rajesh Kumar 

Agarwal, Proprietor M/s Subham Agencies. 

 
 

14. Being aggrieved with the impugned Order in Original No. 05-

06/DEM/GST/AC/DIV-C/2020-21 dated 04.06.2020, passed by the 

Assistant Commissioner, Central Goods and Service Tax Division-C, 

Jaipur, the appellant has filed the appeal on the following grounds which 

may be summarized as under:- 

 
ALLEGATIONS REGARDING DIFFERENCE IN STOCK OF RAW MATERIAL, SEMI 
FINISHED GOODS AND FINISHED GOODS ARE WRONGLY CONFIRMED IN THE 

IMPUGNED ORDER IN ORIGINAL 

 

A.1 In the SCN, it was alleged that the 'Sweet Supari' detained on 10.11.2017 and thereafter 

seized under Section 67(2) of the CGST Act, 2017 read with Rule 139 of the CGST Rule, on 

15.11.2017 and valued at Rs. 4,78,640/-, are liable for confiscation under the provisions of 

Section 130 of the CGST Act, 2017 read with Rule 139 of CGST Rules, 2017. 

 

A.2 The investigation alleged that the goods were detained on 10.11.2017 and further seized 

on 15.11.2017 as the appellant were not maintaining proper records of goods. However, the 

appellant was maintaining all the accounts in Tally, which was in notice of the DGGI officers 

at the time of detention as well as seizure. At the time of the visit of the officers the appellant 

had entered all the purchases and sales. The authorized person Shri Rohit Agarwal clarified 

the reason, mentioned in para underneath, for excess stock of 'sweet supari: 

 

A.2.1 M/s Subham Agencies deals in trading and supply of following 'Sweet Supari' 

 
Sl. 

 
Brand of 

Supari 
MRP MRP MRP MRP 

 
1  ZARA SUPARI 0.50 P Rs. 1 Rs. 2 Rs. 5 

2 MARIE SUPARI 0.50 P Rs. 1 Rs. 2 Rs. 5 

3 MARIE COOL 

SUPARI 
0.50 P Rs. 1 Rs. 2 Rs. 5 

4 MARIE PLUS 

SWEET  

0.50 P Rs. 1 Rs. 2 Rs. 5 
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SUPARI 

5 MARIE 

GOLDSWEET  

SUPARI 

0.50 P Rs. 1 Rs. 2 Rs. 5 

6 DJ SUPARI 0.50 P Rs. 1 Rs. 2 Rs. 5 

 

 

A.2.2 The officers of DGGI have also found stock of following items short, which have not 

been discussed in the SCN but has been given in the Annexure A to the panchnama dated 

10.11.2017- 
 

A.2.3  STOCK OF SWEET SUPARI FOUND IN EXCESS, DETAILS AS PER 

ANNEXURE 'A' TO THE DETENTION PANCHNAMA DATED 10.11.2017. 

 

Sl. 

 

Description of 

goods 

Stock of Supari 

as per books of 

accounts'(Stock 

register in 

Tally) 

Pouchesin 

numbers 

 

Stock of 

Supari 

Physcially 

found during 

the 

Verification- 

Pouches in 
numbers 

Differencein 

stock-Pouches 

in numbers 

Assessable 

value per 

Pouches in Rs. 

TOTALvalue 

of Supari (in 

Rs.) 

 Zara  

Supari(50 

Paise) 

39360 175500 136140 0.31 42203 

 Zara Supari  

(Rs. I) 

0 298080 298080 0.61 181829 

 Zara Supari 

(Rs. 2) 

0 25920 25920 1.22 31622 

 Zara Supari 

(Rs. 5) 

() 5184 5184 3.05 15811 

 Marie Supari 

(Rs. 1) 

565020 570240 5220 0.61 3184 

 Marie Supari 

(Rs. 5) 

5694 57024 51330 3.05 156557 

 Marie Plus 

Sweet Supari 

(Rs. 1) 

0 77760 77760 0.61 47434 

 TOTAL   599634  478640 

 
A.2.4  STOCK OF SWEET SUPARI FOUND SHORT, DETAILS AS PERANNEXURE 'A' 

TO THE DETENTION PANCHNAMA DATED 10.11.2017 

 
Sl. 

 

Description of 

goods 

Stock of Supari 

as per books of 

accounts'(Stock 

register In 

Tally) 

Pouchesin 

numbers 

 

Stock of 

Supari 

Physcially 

found during 

the 

Verification- 

Pouches in 
numbers 

Differencein 

stock- 

Pouches in 
numbers 

Assessable 

value per 

Pouches in Rs. 

TOTALvalue 

of Supari (in 

Rs.) 

1 Marie  

Supari(50 

Paise) 

393600 312000 81600 40800 25296 

2 Marie Supari 

(Rs. 2) 

45990 38880 7110 14220 8674 
 

3 Mai Cool    

supari (Rs. 

0.50) 

216480 78000 138480 69240 

 

42929 
 

4 Marie Cool 

Supari (Rs.1) 

183960 12960 171000 171000 104310 

5 Marie Gold 

Supari (Rs.1) 

39420 38880 540 540 329 

6 DJ Supari 341640  341640 341640 208400 
 

 TOTAL     389938 

 

A.2.5  From the above two table it is evident that on 10.11.2017, as per officers of DGGI, 

the stock position was as under 

 

 1.Stock of various brands of Marie Supari found in excess - Rs. 478640/- 

2.Stock of various brands of Marie Supari found in excess - Rs. 389938/- 

 

NET EFFECT OF 'THE SWEET SUPARI STOCK FOUND IN EXCESS- Rs.88702/- 
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A.2.6 The appellant argued that there are six different brands of 'Sweet Supari, as discussed 

above and every brand is sold in four different MRP i.e. Rs. 0.50, Rs. 1,Rs.2 and Rs.5. So 

there are 24 types of pouches. The packing material and printing on all the brands is almost 

similar. Thus, on so many occasion it happens that the persons loading the goods of a 

particular brand of particular MRP, inadvertently load the other brand of different MRP. This 

reason hascaused excess stock of some brand and short stock of some other brand. Thoughthe 

resultant difference of the stock is very negligible, and that too has been occurred owing to 

non reconciliation of the stock. 

 

A.3 It shall be vital to mention that the detention was made by the officers of DGGI on 

10.11.2017, seizure of the same was made on 15.11.2017 but the statement of Shri Rajesh 

Agarwal were recorded after significant lapse of time on 27.04.2018.That shows the 

lackadaisical approach of the department. While recording statement of Shri Rajesh Agarwal 

on 27.04.2018, the DGGI in question number 6 of his statement, it has been referred that 

Statement of Shri Rajesh Agarwal were also recorded on 17.04.2018. But his statement dated 

17.04.2018 has not been relied upon in the impugned Show Cause Notice. 
 

A.4 The detention of the goods was made on 10.11.2017 and seizure was made on15.11.2017, 

alleging therein that the appellant could not produce the reasons regarding difference found in 

stock. However, it is mentioned that the Physical Stock Taking report of the department dated 

10.11.2017 is self explanatory and the net result of the stock found in excess and stock found 

in shortage is almost negligible. But the DGGI has taken cognizance of the stock found in 

excess only and ignored the fact that there was shortage of stock as well. The reasons for 

some excess and some shortage have been explained above. The detention memo of prepared 

by the officers of DGGI on 10.11.2017 is also self explanatory that the 'net impact' of the 

stock is negligible. However, the department failed to acknowledge this aspect in the Show 

Cause Notice, just to hoodwink the adjudicating authority. 
 

A.5  From the above it is explicitly clear that the bigheaded attitude of the investigation 

has proved their unlawful approach in handling the matter and has put forth the plight of the 

appellant that how helpless is a businessman in this democratic realm while pursuing his 

business with honest and truthful pledge. 
 

A.6  From, the above tables it is explicitly clear that at the time of search the officers of 

DGGI could point out the difference of stock owing to technical errors that certain numbers of 

pouches of particular MRP were excess and certain numbers of pouches of particular MRP 

were short, but resultant difference was negligible. This fact has been mentioned by the 

officers of the DGGI in their detention memo dated 10.11.2017. However in the SCN, the 

department deliberately did not discuss this vital fact, which could have stopped them to issue 

impugned SCN based on wrong footings and inferences. 
 

A.7 However, the adjudicating authority did not discuss the submissions of the appellant and 

confirmed the allegations on wrong footings. The learned adjudicating authority held that, on 

perusal of Annexure A of panchnama  dated 10.11.2017 and Panchnama dated 10.11.2017 

&15.11.2017, I find that the goods detained under detention memo dated 10.11.2017 were 

procured without any valid documents/invoice and were unaccounted, the same were to be 

supplied without payment of appropriate tax. It was also discussed in the impugned Order in 

Original that, in answer of Question No. 7 of statement dated 27.04.2018, Shri Rajesh 

Agarwal admitted that they do not have any type of documents, regarding difference of stock. 
 

A.8 In light of the facts, it is implored that the charges have been confirmed in the impugned 

order in original without analyzing the submissions of the appellant. The adjudicating 

authority has not put forth any reasoning for not taking cognizance of the replies and 

retractions submitted by the appellant. The learned adjudicating authority, in charge of the 

CGST Division, could easily verify the defense of appellant, which is on the record, but 

injudiciously did not accept the reasons for difference in stock submitted by the appellant. 
 

A.8 Thus the impugned Order in Original is not judicious and wrongly confirmed the charges 

made in the SCN. The Hon'ble appellant authority is beseeched to set aside the impugned 

Order in Original on this ground. 

 

B. PANCHNAMA PROCEEDINGS DATED 10.11.2017, ARE UN-LAWFUL ON 

VARIOUS SCORES: 
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B.1 Search Panchnama in legal matters remains the main document and it leads to achieve the 

motto of justice. But in the present case the whole panchnama dated 10.11.2017 is based on 

illegal/baseless premises and misinterpretation of the evidences to hold the appellants 

unlawfully liable to pay huge amount of Central Excise/GST, which is not due on them. The 

meticulous study of the panchnama & other evidences will overtly establish that how the 

things were manipulated during the investigations and the innocent tax payers i.e. appellants 

were subjugated to accept all the written proceedings verbatim without offering any 

opportunity to raise their voice. In the succeeding paragraphs, it has been demonstrably 

endeavored to bring to light the misleading specifics of the panchnama, which will 

categorically prove the innocence of the appellants. 

 

B.2 Panchnama proceedings dated 10.11.2017 at address Plot Geeta Palace, Amer Road, 

Jaipur are unlawful and deserves to be quashed on grounds enumerated below: 

 

B.2.1 The panch witnesses and officers did not offer their personal search before entering the 

premises: As per Section 100 of CrPC, before the start of the search proceedings the team of 

officers conducting the search and the accompanying witnesses should offer themselves for 

their personal search to the person in charge of the premises being searched. Whereas, on 

preliminary perusal of the Search Panchnama dated 10.11.2017, it is observed that the officers 

called the witnesses at the premises. However, the Panch witnesses, arranged by the 

DGGI,did not offer their search. In light of the facts, it is evident that the panchnama 

proceedings failed to follow the procedures of search in light of provisions of CrPC. 

 

B.2.2 Documents/equipments resumed on 10.11.2017 from the Geeta Palace, Amer Road, 

Jaipur have not been relied upon in the SCN: In the panchnama dated10.11.2017 resumed 

significant quantum of documents and electronic peripherals, (As per Annexure B to the 

Panchnama) which contained the complete business proceedings of the years of the appellant. 

However, in this Show Cause Notice, neither any document has been relied upon by the 

investigation nor the non-relied upon documents have been returned to the appellant. The 

investigation could not make out any malafide intent of the appellant from the 

documents/equipments resumed during the panchnama proceedings. This fact is enough to 

establish that the documents/ equipments resumed from the premises did not carry any thing 

unlawful and un accounted. In the detained electronic gadgets the appellant was also 

maintaining all the accounts in Tally. In the SCN it has been wrongly mentioned that no 

document/record, regarding stock, was being maintained by the appellant in the business 

premises. The DGGI wrongly &unlawfully resumed the documents/equipments from the 

premises without examining the facts and further wrongly alleged that it did not contain any 

stock position. 
 

B.2.3 The Panchwitnesses did not offer their personal search when they left the premise after 

search: As per Section 100 of CrPC, after the completion of search proceedings the team of 

officers conducting the search and the accompanying witnesses should offer themselves for 

their personal search to the person in charge of the premises being searched. However, in the 

matter the panch witnesses did not offer their personal search while leaving the premises after 

completion of the search. 
 

B.3 However, the learned adjudicating authority did not analyse the submissions of the 

appellant properly and observed differently. In the impugned Order in Original it is held that 

"before search the officers of the entire search party offered themselves for personal search 

which was declined by Shri Rohit Agarwal and also before leaving the premises the entire 

search party again offered themselves for personal search which was declined by them". 

However, the above submissions of the appellant are on different footings. The adjudicating 

authority did not . 
 

B.4 Further, in the impugned Order in Original it has been wrongly observed that that in the 

para no. 15 of the SCN, the relied upon documents are mentioned as annexure RUD. It is vital 

to mention that in RUD of the SCN, only Panchnama, Detention memo, Supardginama and 

statements have been mentioned. However during search proceedings dated l0.11.2017, the 

officers had resumed 3 files and 1CPU from the premises, mentioned as Annexure B to the 

panchnama. The appellant in his reply to SCN, submitted this fact and learned adjudicating 

authority observed differently. The documents relied upon by the investigation are merely 

documents made during search and after search. The appellant had submitted that the 
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investigation could not produce any evidence of clandestine purchase &sale and did not point 

out any observation on the documents & computer seized during panchnama proceedings 

10.11.2017. However, the impugned Order in original failed to answer the submissions of the 

appellant 
 

B.5 ln light of the facts, the impugned Order in Original deserves to be set aside. 
 

C. SEIZURE DATED 15.11.2017 IS UNLAWFUL AS THE APPELLANT PROVIDED ALL 

THE DETAILS OF STOCK IMMEDIATELY AFTER THE SEIZURE OF THE GOODS: 
 

C.1 In the SCN, it has been wrongly alleged that on the date of search i.e. 10.11.2017the 

appellant was not having any stock position of goods. During the course of search 

proceedings, the DGGI resumed significant number of documents as detailed in Annexure B to the 

Panchnama dated 10.11.2017. It contained GST Sales invoices, GST Purchase invoices, Accounts 

ledger, Cash Book, Computer etc .. It contained the tally data of the appellant, which had the 

complete detail of the stock. However, the DGGI failed to make out any flaw from these 

documents and did not rely in the SCN. 

 

C.2  Further, the department was having complete stock position on the date of search 

i.e10.11.2017 and it did not require any further information. At the time of search on 

1011.2017 the department officers have taken complete stock position in the presence of two 

independent witnesses. During the search, proceedings; and physical stock taking, they 

observed that certain brand pouches of specific MRP are excess and certain pouches of 

specific MRP are short. The resultant difference was negligible. However, the authorized 

signatory Shri Rohit Agarwal told them that the bags of all the brands look alike and 

sometimes while loading the labour loads wrong bags. For the reasons, some Brands are 

excess and some are short. But the DGGI did not acknowledge the same on record and did not 

vacate the seizure and wrongly issued the impugned SCN for confiscation of the seized 

goods. The stock position submitted by the appellant contained every minute details and also 

reasons for shortage/excess (if any). However, the DGGI has not relied upon that submission 

and violated the principle of natural justice. 
 

C.3 The impugned Order in Original also failed to verify this fact and wrongly denied the 

submissions of the appellant. The defense of the appellant was very easily verifiable by the 

learned Adjudicating Authority on the basis of facts on the records and also on the basis of 

working of the appellant, the learned adjudicating authority being in charge of the 

jurisdiction. But the learned adjudicating authority did not accept the submissions of the 

appellant without giving any reasoning and wrongly confirmed the allegations. 
 

C.A In light of the facts and above submissions, the impugned Order in Original deserves to 

be set aside. 

 

D. STATEMENTS OF SHRI RAJESH AGARWAL RECORDED UNDER SECTION14 OF 

THE CENTRAL EXCISE ACT, 1944 &SECTION 70 OF CGST ACT, 2017UNDER 

DURESS &UNDUE INFLUENCEWITHULTERIOR MOTIVES: 

 

D. STATEMENTS OF SHRI RAJESH AGARWAL RECORDED UNDER SECTION 14 OF 

THE CENTRAL EXCISE ACT, 1944 AND SECTION 70 & 174 OF CGST ACT, 2017 

DATED17.04.2018 HAVE NOT BEEN RELIED INTHE SCN: 
 

D.1. It is vital to mention that the search was conducted by the officers of DGGI on10.11.2017 

and had detained certain goods. The DGGI converted this detention in seizure on 15.11.2017. 

However, they did not record statement of the proprietor of the firm even after lapse of 

significant time. On 17.04.2018 they recorded the statement of the proprietor Shri Rajesh 

Agarwal. Thereafter on 27.04.2018 they again recorded the statement of Shri Rajesh Agarwal. 

However, in the impugned SCN statement of Shri Rajesh Agarwal dated 17.04.2018 has not 

been relied upon. Moreover, in the statement dated 27.04.2018 there is nothing which can 

justify the seizure of the department. 

 

D.2  In this regard, it is clear that the DGGI does not possess any metal against the 

appellant. In the circumstances, the partial statement of Shri Rajesh Agarwal dated 

28.04.2018 cannot be relied upon. 
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0.3 The learned Adjudicating Authority did not accept the submissions of the appellant without 

any reasoning. The impugned Order in Original failed to give any reasoning for ignoring the 

submissions of the appellant. Thus, the impugned Order in Original deserves to be set aside. 

 

E. PENALTY UNDER SECTION 122(1)(xvi) &122(1)(xviii), SECTION 122(3) AND 

SECTION 125, OF THE CGST ACT 2017 HAS BEEN WRONGLY IMPOSED IN THE 

MATTERE. 

 

E.1 In the impugned Order in Original, the penalty has been imposed on the appellants under 

Section 122(1) (xvi) and (xviii), Section 122(3) and Section 125 of the CGST Act, 2017 for 

contravention of the provisions of CGST Act, 2017 and the Rules made thereunder with an 

intent to evade payment of appropriate CGST/SGST. In this regard, it shall be imperative to 

peruse the provisions of these Sections to construe the intent of the statute- 

 

122.(1) Where at a xable person who- 
……………. 

(xvi) fails to keep, maintain or retain books of account and other documents in accordance 

with the provisions of this Act or the rules made thereunder; 

(xviii) supplies, transports or stores any goods which he has reasons to believe are liable to 

confiscation under this Act; 

…….. 

he shall be liable to pay a penalty of ten thousand rupees or an amount equivalent to the tax 

evaded or the tax not deducted under section 51 or short deducted or deducted but not paid to 

the Government or tax not collected under section 52 or short collected or collected but not 

paid to the Government or input tax credit availed of or passed on or distributed irregularly, 

or the refund claimed fraudulently, whichever is higher. 
 

122(3) Any person who— 

(a) aids or abets any of the offences specified in clauses (i) to (xxi) of sub-section (1); 

(b) acquires possession of, or in any way concerns himself in transporting, removing, 

depositing, keeping, concealing, supplying, or purchasing or in any other manner dealswith 

any goods which he knows or has reasons to believe are liable to confiscation under 

this Act or the rules made thereunder;  
(c) receives or is in any way concerned with the supply of, or in any other manner deals with 

any supply of services which he knows or has reasons to believe are in contravention of any 

provisions of this Act or the rules made thereunder; 

(d) fails to appear before the officer of central tax, when issued with a summon for 

appearance to give evidence or produce a document in an inquiry; 
 

125. Any person, who contravenes any of the provisions of this Act or any rules made 

thereunder for which no penalty is separately provided for in this Act, shall be liable to a 

penalty which may extend to twenty-five thousand rupees. 

 

From the perusal of the provisions of Section 122 (l)(xvi) &(xviii), 122(3) and Section 125 it 

is evident that the penalty is imposable if there is intent or mensrea on the part of appellant to 

evade the tax. However, in the matter, there had neither been any intent of the appellant to 

evade the tax and nor the investigation has putforth any evidence in respect of intent of the 

appellant. Merely non mentioning different units while purchasing and selling the goods 

cannot be made a lawful allegation to invoke provisions of referred sections of the Act. 
 

E.2 Without prejudice to the submissions earlier made, it is submitted that it is an undeniable 

fact that the appellant neither suppressed any fact from the department nor there has been any 

intentional contravention of the provisions of the Central Goods &Service Act, 2017 or the 

rules made thereunder with intent to evade payment of duty. The appellant were regularly 

filing periodical returns under the Act ibid & Rules made thereunder, which carried all the 

information in respect of purchase &sales of the appellants. This sufficiently proves that there 

has not been a mensrea on the part of the appellant. 

 

E.3 It is also submitted that it is a well settled position that penalty cannot be imposed in the 

absence of mensrea.  
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E.4 In the matter it is forcefully contested that in the impugned SCN there has not been any 

evidence to prove that the appellant were clearing the goods without payment of GST and 

there has not been any evidence to prove that there was any intent to evade the tax. However, 

the submissions made by the appellant were totally ignored in the impugned Order in Original 

and learned adjudicating authority wrongly imposed the penalty on the appellants. 

 

E.5 In light of the facts and submissions made by the appellant and judgments cited above the 

penalty imposed against the appellants is unjustifiable and impugned Order in Original 

deserves to be set aside on this score. 

 

F. PENALTY UNDER SECTION 122(3) AND SECTION 125 OF THE CGST ACT,2017 

ON THE PROPRIETOR IS NOT IMPOSABLE IN THE CASE 

 

F.1 It is submitted that the impugned Order in Original the penalty has been imposed on Shri 

Rajesh Agarwal, Proprietor of M/s Subham Agencies, under Section 122(3) and Section 125 

of the CGST Act, 2017. From a bare perusal of the above Section (reproduced supra), it is 

evident that Section 122(3) contains four clauses under which penalty is imposable. Each of 

the clauses contemplates different situation under which penalty is imposable. Ingredients for 

invoking each of the clauses are different. Neither the SCN nor the Order in .Original indicate 

as to which of the sub-section the penalty has been imposed in the present case. 
 

F.2 Without prejudice to the above, the Appellant submits that none of clauses of Section 

122(3) are invocable in the present case. 
 

F.3 Section 122(3)(a) deals with, if a person aids or abets any of the offence specified in 

clauses (i) to (xxi) of sub-section (1); .In the instant case, there is no allegation regarding 

goods abetment of any offence under the Act ibid. Accordingly, this provision is not 

applicable. 
 

F.4 Section 122(3)(b) deals with, if a person acquires possession of, or in any way concerns 

himself in transporting, removing, depositing, keeping, concealing, supplying, or purchasing 

or in any other manner deals with any goods which he knows or has reasons to believe are 

liable to confiscation under this Act or the rules made thereunder. In the instant case, the 

appellant did not commit any such offence under the Act ibid. Accordingly, this provision is 

not applicable. 

 

F.5 Section 122(3)(c) deals with, if a person receives or is in any way concerned with the 

supply of, or in any other manner deals with any supply of services which he knows or has 

reasons to believe are in contravention of any provisions of this Actor the rules made 

thereunder;. In the instant case, there is no allegation regarding receipt or supply of service, 

which made him liable for penalty under the Act ibid. Accordingly, this provision is not 

applicable. 

 

F.6 Section 122(3(d) deals with, if a person fails to appear before the officer of central tax, 

when issued with a summon for appearance to give evidence or produce a document in an 

inquiry; .In the instant case, there is no allegation regarding non appearance before the 

authority in compliance of summons. Accordingly, this provision is not applicable. 
·• 

F.7 Thus, none of the provisions of Section 122(3) are applicable in the present case.Hence 

the imposition of penalty under Section 122(3) on Shri Rajesh Agarwalare clearly 

unjustifiable. Thus, the impugned Order in Original deserves to be set 

aside on this score. 

 

G.  PENALTY ON PARTNER OR PROPRIETOR IS NOT IMPOSABLE IF IT IS 

IMPOSED ON FIRM-  

 

G.1 In the impugned Order in Original penalty under Section 122(1) and Section 125 of the 

Central Goods and Service Tax Act, 2017 has also been imposed on the firm, thus imposing 

penalty on the partner/ proprietor separately under Section122 (3) and Section 125 is not 

justified as there has neither been any such direct allegation on Shri Rajesh Agarwal nor the 

firm is a separate legal entity. 
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G.3 Thus in light of the facts mentioned above and case law quoted, imposing penalty on 

partner/ proprietor is unlawful when the penalty has been imposed on the firm. Thus, the 

impugned Order in Original deserves to be set aside on this score. 
 

H. JUDICIAL DISCIPLINE IS REQUIRED TO BE FOLLOWED WHILE 

ADJUDICATING THE CASE. 

 

H.1 Further, in the matter, it is submitted that while adjudicating the impugned Show Cause 

Notice, principle of natural justice and principle of judicial discipline should have been 

followed and in the process. However, the adjudicating authority failed to follow the judicial 

discipline and abruptly concluded that the case laws quoted by the appellant are irrelevant. 

 

H.2 Article 141 of the Constitution of India states that the law declared by the Supreme Court 

shall be binding on all courts within the territory of India. The judicial discipline requires that 

while deciding the case, the judicial pronouncements of the appellate forums and superior 

courts are followed, especially when they are cited and relied upon by the appellant/ 

appellant. The principle of judicial discipline requires that irrespective of own view, the 

authorities subordinate in judicial hierarchy must follow the decision of the judicial forums superior to 

them in hierarchy. 
 

I. REDEMPTION FINE CANNOT BE IMPOSED IF THERE IS NO VIOLATION BY THE 

APPELLANT- 
 

1.1 In the impugned Order in Original the learned Adjudicating Authority while 

confiscating the entire stock seized under Section 67(2) of the CGST Act, 2017 read with 

Rule 139 of the CGST Rule, 2017 under Panchnama dated 15.11.2017 has also imposed 

redemption fine of Rs.86,155/- in lieu of confiscation. 

 

1.2 In the matter, it is vital to discuss that the violation observed by the department at the time 

panchnarna proceedings, if any, was only a procedural irregularity, and it cannot be construed 

as an act to defraud the exchequer of its rightful share by way of levy of duty. It is the further 

submitted that there is no intention on the part of the appellant to evade payment of duty and 

revenue has not put forth any evidence proving the intent of the appellant in this regard. It is 

further submitted that fine imposed in lieu of confiscation is a revenue neutralization act in 

case of wrong doing. Since there is no gain reaped by the appellant, for want of any wrong 

doing, imposition of fine in lieu of confiscation is unsustainable. The penalty is unsustainable 

as the appellant does not fall under any of the categories listed under Section 122 & 125 of 

the CGST Act, 2017. 

 

The appellant relies on the following cases in their support: 

 

Commissioner of Central Excise, Chandigarh Vs. Pepsi Foods Ltd. reported at 2010 (260) 

E.L.T. 481 (S.C.),  

 

Commissioner of Sales Tax, UP Vs. Sanjiv Fabrics reported at 2010 (258) EL.T. 465 (S.C.),  

 

Vinod Kumar Gupta Vs CCE [2012-TIOL-324-HC-P&H-CX]- 

 

South Central Railway Employees Co-•operative Credit Society Employees Union Vs. B. 

Yashodabai and others [(2015) 2 SCC 727)]  

 

Union of India v. Topland Engines Pvt. Ltd. - 2010 (253) E.L.T.A17 (S.C.),   

 

IDL Industries Ltd. Vs. Commissioner of Central Excise &Customs reported at 2016 (337) 

E.L.T. 496 (S.C.)   

 

Commissioner v. Jain Vanguard Polybutlene Ltd. - 2015 (326) EL..T, A86 (S.C.),  

 

 Birla Corporation case [2005 (186) E.L.T. 266 (S.C.)]   

 

Kamakshi Tradexim(India) Pvt. Ltd. Vs. Union of India-2017 (351) EL.T. 102 (Guj.)-  

 

MyconConstruction Ltd. Vs. Union of India-2017 (350) E.L.T. 514 (Bom.)-  
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Padmavati Tubes Vs. Commissioner of Central Excise &Service Tax, Vapi-2017 (351) EL.T. 
38 (Guj.) 

 

Ram Pratap Vs. Union of India-2017 (350) E.L.T. 375 (P &H)-  
 

M/ s Synergy FertichemPvt Ltd versus State of Gujarat, reported as in SCA No. 4730 of 2019 

vide judgement dated 23.12.2019. 

 

 
15. Personal hearing in virtual mode through video conference was held 

on 04.03.2021.  Shri Arvind Birla,Authorized Representative appeared for 

personal hearing on behalf of the appellant. He reiterated the grounds of 

appeal and explained the same during personal hearing.  He pleaded the 

following grounds: 

 

1- There was no excess stock and it was construed as excess due to 

stock of various brands of the goods and various MRP of the goods and 

difference of stocks were very negligible. 

 

2- Penalty under Section 122(3) and under Section 125 of the CGST 

Act may not be imposed on the partner/proprietor separately as the 

penalty has been imposed on the firm under Section 122(1) and under 

Section 125 of the CGST Act. In view of the written as well as oral 

submissions he requested for early decision in the matter. 

 

Before embarking on the issue I would like to reproduce the relevant 

provisions in this regard which is as under:- 

 

As per Section 122(3) of the CGST Act,2017Any person who— 
 

(a) aids or abets any of the offences specified in clauses (i) to (xxi) of 
sub-section (1); 

 
(b) acquires possession of, or in any way concerns himself in transporting, 

removing, depositing, keeping, concealing, supplying, or purchasing or in 

any other manner deals with any goods which he knows or has reasons to 
believe are liable to confiscation under 

this Act or the rules made thereunder;  
 

(c) receives or is in any way concerned with the supply of, or in any other 
manner deals with any supply of services which he knows or has reasons 

to believe are in contravention of any provisions of this Act or the rules 
made thereunder; 

 
(d) fails to appear before the officer of central tax, when issued with a 

summon for appearance to give evidence or produce a document in an 
inquiry; 
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(e) fails to issue invoice in accordance with the provisions of this Act or 
the rules made thereunder or fails to account for an invoice in his books of 

account. 
 

Section 125 of the CGST Act,2017-Any person, who contravenes any of 
the provisions of this Act or any rules made thereunder for which no 

penalty is separately provided for in this Act, shall be liable to a penalty 

which may extend to twenty-five thousand rupees. 
 

 

SECTION 130. CONFISCATION OF GOODS OR CONVEYANCES AND LEVY 

OF PENALTY–  (1)- 

 

Notwithstanding anything contained in this Act, if any person-  

........ 

(2) Whenever confiscation of any goods is authorized by this Act, 

the officer adjudging the confiscation of any goods or conveyance shall 

give an option to the owner of the goods to pay in lieu of confiscation, 

such fine as the said officer thinks fit: 

 

Provided that such fine leviable shall not exceed the market 

value of the goods confiscated, less the tax chargeable thereon. 

 

Provided further that the aggregate of such fine and penalty 

leviable shall not be less than the amount of penalty leviable under 

section 129(1) of the CGST Act. 

 
Provided also that where any such conveyance is used for 

the carriage of the goods or passengers for hire, the owner of the 

conveyance shall be given an option to pay in lieu of the confiscation of 

the conveyance a fine equal to the tax payable on the goods being 

transported thereon. 

 

(3) Where any fine in lieu of confiscation of goods or conveyance 

is imposed under sub-section (2), the owner of such goods or conveyance 

or the person referred to in sub section (1), shall, in addition be liable 

to any tax, penalty and charges payable in respect of such goods or 

conveyance. 

....... 

....... 

....... 
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16. On going through the case records and written submission as well as 

oral submission of the appellant I find that the issues involved in the 

present case for consideration are as under:- 

 

(a) Whether there was excess of stock against the entry made in 

stock register at the time of physically stock verification during 
search or not ? 

 
(b) Whether panchnama proceedings and seizure proceedings of 

goods are unlawful on various scores or not ? 
 

(c) Whether statements of proprietor was recorded under duress and 
undue influence with ulterior motives or not ? 

 

(d) Whether penalty under Section 122(1),(3) and under Section 125 
of CGST Act is proper or not ? 

 
(e) Whether principle of natural justice and judicial discipline have 

been followed by the adjudicating authority  or not ? 
 

(a) In respect of issue at S.No.(a) I find that:- 

 

I find that the adjudicating authority has observed in the impugned 

order that during search conducted on 10.11.2017, at the business 

premises of the appellant certain incriminating documents/records 

relevant to the investigation indicating evasion of CGST/SGST were 

recovered and seized. Further, the physical verification of stock of “Sweet 

Supari”valued at Rs.4,78,640/- was also carried out by the DGGI officers 

in the presence of two independent witnesses and Shri Rohit Agarwal S/o 

Shri Rajesh Kumar Agarwal, Authorized Signatory of M/s Subham 

Agencies, Geeta Palace, Amer Road, Jaipur. During physical stock 

verification an excess stock of “Sweet Supari” valued at Rs.4,78,640/- 

as against the quantity recorded in the stock register was detected.  The 

excess found goods were seized under Section 67(2) of the CGST Act, 

2017 read with Rule 139 of the CGST Rules, 2017 and confiscated under 

the provisions of Section 130(ii) & (iv) of CGST Act and also given an 

option to redeem the said goods on payment of redemption fine of 

Rs.86,155/- in lieu of confiscation under Section 130(2) of CGST Act, 

2017 & corresponding provisions SGST Act and imposed a penalty 

amounting to Rs.86,155/- in terms of Section 122(1) (xvi) and Section 

122(1)(xviii) of CGST Act, 2017 and corresponding provisions of SGST Act 

and imposed a penalty of Rs.10,000/- under Section 125 of the CGST Act, 

2017 on M/s Subham Agencies, Geeta Palace, Amer Road, Jaipur and also 

imposed a penalty amounting to Rs.10,000/- under Section  122(3) and 

Rs.10,000/- under Section 125 of the CGST Act, 2017 on Shri Rajesh 
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Kumar Agarwal, Proprietor M/s Subham Agencies, Geeta Palace, Amer 

Road, Jaipur. 

 

On going through the case records, statement recorded under 

Section 14 of Central Excise Act, 1944 read with Section 70 of CGST Act, 

2017 of Sh. Rajesh Kumar Agarwal, Proprietor M/s Subham Agencies, 

Geeta Palace, Amer Road, Jaipur as mentioned in the show cause notice 

as well as in the impugned order, I find that Sh. Rajesh Kumar Agarwal, 

Proprietor M/s Subham Agencies, Geeta Palace, Amer Road, Jaipur on 

being asked regarding goods found excess stock during the panchnama 

proceeding dated 10.11.2017 and related documents pertaining to excess 

found stock, he replied that he had not any documents for such goods 

found excess during search proceedings and had shown his un-ability to 

produce any documents. 

 

 Further, Sh. Rajesh Kumar Agarwal, Proprietor M/s Subham 

Agencies, Jaipur stated that M/s Subham Agencies was engaged in the 

supplying of sweet supari as mentioned in GST INS-02 that they have 

purchased said goods from M/s Marie Products Pvt Ltd,H-20A, RIICO 

Industrial Area,Kukas, Amer, Jaipur that he was looking after all the 

activities regarding purchases and marketing/supplying in the firm. Thus 

he himself had admitted the unaccounted stock of sweet supari valued at 

Rs.4,78,640/- found unaccounted during search on 10.11.2017 and no 

plausible reply/explanation regarding procurement/non-accountal of the 

goods in their books of accounts/records was put forward neither during 

the search nor afterwards. He further accepted and satisfied with the 

procedure of stock verification done by the officers of DGGI and also given 

the consent of its correctness of the panchanama proceedings/panchnama 

drawn on 10.11.2017/15.11.2017 and put signature in token of having 

seen and perused the same. 

 

 Further, appellant has contested that the stock which were found 

short have not been discussed in the order. In this regard, I find that in 

the instant case, show cause notice was issued only in respect of excess 

stock found during the physical verification and further investigations in 

respect of other clandestine removal is under progress hence I do not find 

proper to discuss the issues which are not relevant in this case.  

Therefore, appellant’s contention that there was no excess stock and it 

was construed as excess due to stock of various brand of the goods and 
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various MRP of the goods and difference of the stock were merely 

negligible is not acceptable.   

 

In view of the above findings, I do not find any force in the 

appellant contention that the difference in stock was found due to the 

technical errors that certain numbers of pouches of particular MRP were 

excess and certain numbers of pouches of particular MRP were short, but 

resultant difference was negligible difference of packing material at the 

time of purchase and sale and I also do not agree with the plea that the 

records of goods were properly maintained/kept by the appellant as there 

were no purchase bills available for excess stock found at the time of 

search proceedings. From the foregoing discussion and findings, I finds 

that the appellant have contravened the provisions of Section 35 of the 

CGST Act, 2017 and Rule 56 of CGST Rules, 2017. Therefore, adjudicating 

authority has rightly confiscated the said seized goods and accordingly 

imposed fine and penalty under the relevant provisions of CGST Act and 

Rules made thereunder. 

 

In response of issue at S.No.(b)  

 

Appellant contested that the panchnama proceedings and seizure 

proceeding were unlawful on various scores, the first contention of the 

appellant is that the panch witnesses and officers did not offer their 

personal search before entering and at the time of leaving the premises of 

the appellant. In this regard, on going through the panchnama, I find that 

the entire search party offered themselves for personal search before 

entering and at the time of leaving the premises of the appellant which 

were declined by him. In view of this, I can not countenance of the 

appellant plea. Further, the appellant has not put forth any cogent 

evidence in the support of his plea. 

 

 Second contention of the appellant that documents/equipment 

resumed during search have not been relied upon. In this context, I find 

that the show cause notice has been issued in this matter only for purpose 

of proposing the confiscation of seized goods and imposition of penalty in 

this regard and it has been clearly mentioned in the SCN that 

investigation in respect of other clandestine removal is under progress 

and separate SCN will be issued in this regard. From the content of SCN it 

is obvious that the documents which have been seized during search may 

be relied upon in separate SCN. Further, I find that in the instant matter 
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the required documents have rightly been made relied upon. In view of 

the above, I do not agree with the contention of the appellant. 

 

 Thirdly, appellant has also pleaded that the seizure proceedings 

were unlawful as the appellant had provided all the details of the stock 

and so called excess was due to technical errors that certain numbers of 

pouches of particular MRP were excess and certain numbers of pouches of 

particular MRP were short, but resultant difference was negligible   and 

the bags of all the brands look alike and sometimes while loading the 

labour loads wrong bags. For the reasons, some Brands are excess and 

some are short. Further, he added that the details and also reason for 

shortage/excess had also submitted by the appellant in writing to the 

investigating authority immediately. In this regard, I find that the issue 

raised by the appellant has already been discussed in point no. (a) above 

hence in view of the above findings, I do not find any force in the 

contention of the appellant.   

 

(c ) In respect of issue involved at S.No.(c) 

 

I  observed that the appellant has contended that statements of 

the proprietor of the appellant were recorded under duress and undue 

influence with ulterior motive. In this regard, I find that the statements of 

proprietor were recorded under Section 14 of the Central Excise Act read 

with Section 70 of CGST Act, 2017 by serving the summon issued by the 

proper officer.  The proprietor of the appellant himself appeared for tender 

his statement. Further, I find that he himself stated in the end of 

statement that statement has been voluntarily tendered by him without 

any fear, pressure, inducement or duress or favour, and tendered the 

statement in full consciousness  and same is based on facts.  

 

However, appellant submitted that the said statement was 

retracted in writing immediately by him. In respect of this, I find that 

appellant has not put forth any cogent evidence which may indicate that 

the statement was recorded under duress. Further in the various judicial 

pronouncements, it has been pronounced that the statement recorded 

under Section 108 of Customs Act or Section 14 of Central Excise Act, by 

the proper officer is not a statement which has been recorded before the 

police officer. 
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In this regard, the Hon’ble Supreme Court in case of Surjeet 

Singh Chhabra Vs. U.O.I. reported in 1997 (89) E.L.T. 646 (S.C.) held 

that evidence - confession statement made before Customs officer though 

retracted within six days is an admission and binding since Customs 

Officers are not Police Officers - Section 108 of the Customs Act and 

FERA. 

 

 Further, the Hon’ble Supreme Court in the case of Naresh J. 

Sukhawani v. Union of India reported in 1996 (83) E.L.T. 258 has also 

held that the statement recorded under Section 108 of the Customs Act, 

1962 made before the Customs officials, is not a statement recorded 

under Section 161 of Cr.P.C. Therefore, it is a material piece of evidence 

collected by the Customs officials under Section 108 of the Customs Act, 

1962 and it can be used as substantive evidence connecting the 

petitioners with the contravention of Customs Act. 

 

Since similar provisions has been provided in Section 70 of CGST 

Act, 2017 hence in view of above judicial pronouncement it may be 

concluded that statement recorded under the said provisions constitute 

substantive piece of evidence and can be relied in adjudication 

proceedings - Even if such statement is retracted or diluted in subsequent 

statement, it can be appreciated in light of other circumstances and 

evidence .   

 

In view of above, I do not agree with the appellant that the 

statement was recorded under duress and or pressure. 

 

In respect of issue involved at S.No.(d) 

 

The appellant submitted that penalty under Section 122(1), (3) and 

125 is only imposable in case of, there is intent or mensrea involved on 

the part of appellant. In respect of this appellant submission, it has been 

established in point no.(a) that the appellant has failed to produce the 

related documents with regard to excess/difference in stock found during 

physical stock verification rather it is admitted facts that the excess stock 

of sweet supari were lying without having valid documents. This act of 

the appellant is clear violation/contravention of the Section 35 of CGST 

Act and Rule 56 of CGST Rules with intent to evade tax by clandestine 

supply/removal of the unaccounted goods. Fails to keep and non 

maintaining of records in respect of the excess stocks and stores the same 
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attract penalty under Section 122(1) (xvi) and (xviii) of CGST Act, 2017. 

In view of the above, I find that the adjudicating authority has rightly 

imposed penalty under the said provisions and I do not find any infirmity 

in this regard. 

 

 Further, the appellant contended that in respect of penalty imposed 

under Section 122(3) of CGST Act, 2017 he submitted that none of the 

clause of Section 122(3) are applicable in the instant case. Further he 

added that since penalty under Section 122(1) and Section 125 of CGST 

Act has been imposed on the firm thus imposing penalty on the partner/ 

proprietor of the appellant is not justified. In this context, on going 

through the section 122(3) of CGST Act it may be seen that this particular 

penalty is imposable on the person who aids or abets any of the offences 

specified in clause (i) to (xxi) of sub section 1 of Section 122 of CGST Act. 

From the above discussion and findings and perusal of records it has been 

established that the proprietor of the firm is the key person who deals all 

the affairs of the appellant firm. Therefore, he can not be escaped from 

any offence of the firm and it can not be imagined that without his 

involvement such kind of violations of the provisions of the act or rules 

made thereunder would be happened. Further, the proprietor has himself 

admitted the said offence in his statement recorded under the provisions 

of law. 

 

 As regards contention that since the penalty has been imposed on 

the appellant firm hence imposition of penalty on proprietor is not proper. 

In this regard, it may be seen and going through the provisions of Section 

122(3) of CGST Act the word ―Person‖ has been mentioned. Since the 

firm and proprietor are the separate entity hence penalty imposition in the 

said provision is correct and proper. Further, I find that no where mention 

in the provision of laws and rules that If the penalty has been imposed 

upon the firm penalty on proprietor can not be imposed. 

 

In view of the above, I find that penalty imposed under Section 

122(1), 122(3) and Section 125 of CGST Act by the adjudicating authority 

is proper and fully justified. 

 

In respect of issue involved at S.No.(e) 

 

Appellant submitted that principle of natural justice and judicial 

discipline have not been followed by the adjudicating authority. In this 
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regard, I find that show cause notice had served to the appellant and 

opportunity to being heard to the appellant has also been provided by the 

adjudicating authority. Further, I find that the adjudicating authority has 

discussed all the submissions of the appellant in his order and he also 

examined all the cited case laws quoted by the appellant and observed 

that the said cited judgement are not squarely applicable in the present 

case. Therefore, he did not discuss in details as he find it irrelevant. In 

view of above,  the contention of the appellant can not be accepted. 

 

17. In view of foregoing discussion and findings, I uphold the order 

passed by the adjudicating authority as I do not find any infirmity in the 

order. Accordingly, I reject both the appeals filed appellant. 

 

Both the appeals are disposed off accordingly. 

 

 

 

 

 

 

(मंजूर अली अंसारी) 

अपर आयुक्त (अऩील्स)   

Regd/Speed Post 

To, 

1)M/s Subham Agencies, 
Geeta Palace, 

Amer Road, 
Jaipur-302002, (Rajasthan) 

 
2)Sh. Rajesh Kumar Agarwal,Proprietor, 

M/s Subham Agencies., 
Geeta Palace, 

Amer Road, 

Jaipur302002, Rajasthan 
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