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Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as the case 
may be against such order, to the appropriate authority in the following way:- 
1- 	1-TT7URiTT7z61'"cle-TuT311'4' 	:- 

Revision Application to Government of India :- 
(1) 	t-414 3c-41c-f 7J- 3T, 1944 't tilT 35 (. ) 	31—<IfUtt4-dT7 	 611 	ch-1 	ti-RT 35 (RN) Th`t 

3R-ErFr (1) 	S121-rfcl 	3i14dr`f1ffur3i1k-4-9-itpthiW4, ITR-e7F7R, D.041111(14, TmzritiTrrr, 61.41 tr444'ff, 
41v-Trcif, 	 iiRreft- 110001 

(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department of 

Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 under -Section - 35 EE of 
the entralExicse Act 1944, in respect of the following cases covered by first proviso to subsection (1) f 
Section 35 ibid; 

	

TrritA-4, 74 14611)4)1,o14 .R) 	 zrr ar-44 	 %--44t3nr-4wrH 
	 zrr 	 Zfr 	 Rit-4r 

d1e1.1§ 61,  
(a) 	In case of any loss of goods where the loss occurred in transit from a factory to a warehouse and to 

another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 
ITR'ff 	41*A-41tN1t< Zir0 	  Zfr TrrF 
71.1T7ff 	4164.41 	11'ri= ZIT 14141-- iracig I 
In case of rebate of duty of excise on goods exported to any country or territory outside India or on 
excisable materials used in the manufacture of the goods, which are exported to any country or territory 
outside India. 

(TO 	41a 1wwn-yret-litq f4-9-ntr7u 	.115•1 041rr zrr 	--1) 	zit 	IZ1141C16 

(c) In case of goods exported outside India (except export to Nepal or Bhutan) without payment of duty. 
(V) 

	

	 3j---3ariWzFr 1944 3TQT4T37317-4-d-4-qTe444 	31d7f73itfl‘ir4N4wt-414 
igr-dm-g-v-Irrfer-rter I 

(d) In case where credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of the Central Excise Act or rules made thereunder. 

(2) 	t-4r4 	u- z.rx:riWzFrra--A 2000 	FA-Zflq 9 (1) t 31-7f-dftWliCral;FrfT rieseii 3.T. 8 4.ciixsira4I44, triitff3iTtZT 
vf~31Tterfkaf<9"tT z1 41-14-1N4 * liUTIF-arrtzr 7dzi4t-31-rtzr   wrtruau 	 p-Tit7NT 
tAicii 7 colvtiAti 	3f-d-rfiu \+,44 200/- (t" Tit) cclef 	 TIM-a aT7-6 
Tic ter4t9Tre7 I (zrft 1c 3rra-2r 	614-4 aiti7ta'r 1000/- \‘414 

(zr) 

(b) 
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(2) 	The above application shall be made in duplicate in form No. EA.- 8 as specified under Rule 9 of the 
Central Excise Appeal Rules 2001, within 3 months from the date on which the order, ought to be 
appealed against is communicated and shall be accompanied by an equal number of copies each of the 
Order in Original and Order-in-Appeal, one of which at least be a certified copy. It should be also 
accompanied by a copy of TR-6 challan evidencing payment of prescribed fee of Rs. 200/- (Rupees Two 
Hundred only) under Major Head of Account E (Rs. 1000/- if the amount of Order in Original exceeds Rs. 

1,00,000/-) 

2. 	3411iT 	M•tfT 	••.*IW3.14.1Mzf -ITT7Tftl7vT i gft311:r1F  

Appeal to Customs, Excise & Service Tax Appellate Tribunal  
(1) 	*-417 	 VI- 3T14rP:171, 1944 	E1RT 35 	3T64ff 

(1) 	Under section 35 B of Central Excise Act, 1944 an appeal lies to :- 

(T) 	cylicrm,r, tc-eri4).-r 	 7M, **zr \30-11q SelP \ck)clIchOteRr -qiziacrp<ur . `"r •  

zq4)1-64)11icp-i. 2, 3TR. *. fir, iiRevlict)) 

(a) The special bench of Customs, Excise & Service Tax Appellate Tribunal at west Block No. 2, R.K. Puram, 

New Delhi-1, in all matters relating to classification valuation and 

(RIO 	.34r1 R.gctt4R-0..)q 2 (1) 	t017 3T1UR 	31811T1.311 31.1zWI 	4-114-1 	•(-N lif 	t-4174 
4I4rL3ittrAti -e1lql<MulLaciAccil44. 2, 3TR.t. 	•itt-110066 

(b) To the Registrar, North regional bench of Customs, Excise & Service Tax Appellate Tribunal at West 
Block No. 2, R.K. Puram, New Delhi- 110066 in case of appeals other than as mentioned in para-2(1) (a) 

above. 

(2) 	*-4r4 vctllr 	f YJ815 (334c) 1;44i-ucteil 2001 Thr 11TRT 6 '* 31 -4-UTTEMT 	 arfiimitit-Azr 

TrzrarwTurr-4-61--plm 	f Trt34-aftzrmr- rf87 1301-7-3rft 	* f 	3T C I T 1-7 
(1=1-44 	wrr 	TIT 'cl-T •si HI faIC1 vf6.  tr) 	200/- 01 711) $Kici 	tAtiti5iticoefvle 	9-pi 	 covire 

•,>44\-1,14 	wzr 'Tg T-qz 	TP_Tra 	is4,411Pcmici,ifcp 6-1T .- t 	 \icttl-tilqaqrM 	Tird-Nrat I 

(2) The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form EA-3 as 
prescribed under rule 6 of CE (Appeal) Rules 2001 and shall be accompanied with the copy of order 
appealed against one of which at least be a certified copy and should be accompanied by a fee of Rs. 
200/- (Rs. Two Hundred only) in the form of crossed bank draft in favour of Asst. Registrar of a branch of 

any nominate public sector bank of the place where the bench of the Tribunal is situated. 

(3) trftm-rb-r4WIT 	 31Tt7T 'N7 200/- #1) 	theriMPFUT T 
	 qtrfki63T-trtr U>I4 1-44 	Tigri4P-A3711-4fizr =d1 (rw arta.  zrr *-41zr 

•1kcoN4,1 	apt-4--zi-mr-d-rt I (wit 9a3Tra-sr t •4,44 Tir";1Ic4 3er To 6vIIQ wcitrcbtfmisrr-d-F 

(3) In case the order covers a number of order-in-originals, fee of Rs. 200/- for each 0.1.0. should be paid in 
the aforesaid manner not with standing the fact that the one appeal to the appellate Tribunal or one 

application to the Central Govt. as the case may be, is filed to avoid scriptory work, if exceeding Rs. 1 lacs, 

fee of Rs. 1000/- for each 010 shall be paid. 

(4)- 	-qi<ricv.r "Yr31141171-F, 1978 zleT74711R1ff z t 31 	f 1:1-4.  6chi 31-d-TfUNTift* 3T7iTiVW13114 zrT 103Tra7T zT2TTf24q 

3aff4tik19-17aIVR1 ci 3TrblA 3 	C 5 9iiM' 	6.50 	 Ite*.PIZcoec141101it4irk I 

(4) One copy of application or 0.1.0. as the case may be, and the order of the adjournment authority shall 

beer a court fee stamp of Rs.6.50 a s prescribed under scheduled-1 item of the Court Fee Act, 1978 as 

amended. 

(5)i 	
. - 	 - , • 	atffzfi 	 trazr cicgl4 71m' 

5.  

ci•<)ctIct, 	 444-1, 1982 41*.acte 

Attention in also invited to the rules covering these and other related matters contained in the Customs, 

Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

6. An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where 

duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. 

000C100 
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ORDER IN APPEAL NO.112(SM)/CE/JPR/2021  

PASSED BY SHRI SUGRIVE MEENA,COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

These appeals have been filed under Section 35 of the Central Excise Act, 

1944(hereinafter referred to as 'the Act' also) by M/s A jmer Food Products Pvt. 

Ltd., F-62-66, Industrial Area, Parbatpura, Ajmer (Raj.)-305002 (hereinafter 

referred to as 'the appellant' also) against the Orders-in-Original No. 02/Ref-

CE/20-21/AC dated 30.04.2020 (hereinafter referred to as 'the impugned order' 

also) passed by the Assistant Commissioner, CGST Division-J, A jmer(hereinafter 

referred to as "the adjudicating authority"). 

	

2. 1 	Brief facts of the case are that the appellant, holder of Central Excise 

Registration and are engaged in manufacture of Biscuits falling under sub-heading 

19059020. It appeared that the appellant did not pay Central Excise duty on 'invert 

sugar syrup' produced and captively consumed in the manufacture of Biscuit of MRP 

below Rs.100/- per Kg., which are exempted from whole of duty of excise vide 

notification No. 22/2007-CE dated 03.05.2007. Accordingly, two show cause 

notices were issued. Notice dated 01.10.2010 for demanding duty of Rs. 14,14,320/-

for the period from December,2008 to September, 2009 and notice dated 

17.09.2010 for demanding duty of Rs. 9,87,182/- for the period October, 2009 to 

March,2010. The notices were adjudicated vide Order-in Original dated 08.04.2011, 

where by demands were confirmed alongwith interest and equal penalties were 

imposed. 

	

2.2 	Being aggrieved, the appellant filed appeal against the said Order-in-Original 

dated 08.04.2011 before the Commissioner (Appeals) alongwith stay application. 

The Commissioner (Appeals) vide stay order dated 17.06.2011 ordered to deposit 

entire amount of duty, within four weeks. However, the appellant vide letter dated 

24.06.2011 requested for modification of stay order, which was rejected. The 

appellant debited the amount of duty vide Cenvat credit account on 01.04.2012. The 

Commissioner (Appeals) vide Order-in-Appeal No. 11(RDN)CE/JPR-II/2013 dated 

30.01.2013 upheld the Order-in-Original and rejected the appeal. 

	

2.3 	The appellant filed an appeal before the Hon'ble CESTAT, who vide final 

order dated 09.11.2016 set aside the demands. 

	

2.4 	The appellant file refund claim for Rs.24,01,502/- on 25.04.2019. A show 

cause notice dated 24.05.2019 was issued proposing therein rejection of the refund 

on the ground of limitation in terms of sub-clause (ec) of clause B of Explanation to 

Section 11B of the Act. The adjudicating authority vide impugned order rejected 

the refund claim as time barred. 
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3. 	
Being aggrieved with the impugned order, the appellant has filed this appeal 

inter alia on the following grounds: 

(1) Section 11 B of Central Excise Act, 1944 is not applicable for refund of pre- 

deposit. 

(2) Stay order passed by the Commissioner (Appeals) was for compliance of 

Section 35 F of the Act. 

(3) The deposit made by the appellant is as per the provisions of Section 35 F of 

the Act. 

(4) Master Circular No. 1053/2/2017-CX dated 10.03.2017 and Circular No. 

984/8/2014-CX dated 16.09.2014 states that pre-deposit for filing an 

appeal is not payment of duty. 

(5) 
The issue is decided in favour of the appellant by various courts as well as by 

CESTAT. 

Suvidhe Ltd. V/s. Union of India [1996 (82) E.L.T. 177 (Born)), 

maintained in SC in 1997 (94) ELT A159 (5C) 
Nelco Limited V/s. Union of India [2002 (144) E.L.T.56 (Born.)] 

maintained in 5C in 2002 (144) ELT A104 (SC) 
Estee Auto Pressing (P) Ltd. V/s. Commissioner of C.EX., Chennai - II 
[2017 (346) E.L.T. 72(Mad.)] 
Kunj Behari Dye Chem Pvt. Ltd. V/s. C.C.E. (Appeals-II), Bangalore 

[2011 (22) S. T.R. 253 (Tri. - Bang)] 

4. Personal hearing in the matter was held on 16.04.2021. Shri Kartik Solanki, 

Authorised Representative appeared and explained the case in detail and submitted 

that Section 11 B of the CEA, 1944 is not applicable in their matter. Party was to 

file additional submission by 20.04.2021. 

5. 
The appellant vide letter dated 19.04.2021, filed additional submissions, 

wherein they add as under- 

1) 
that the Adjudicating Authority recently in the case of M.P. Biscuits Pvt. Ltd, 

another contract manufacturer of Parle Biscuits Pvt. Ltd. in three identical 

matters has decided the issue in favoi_ir of the assessee involving identical issue 

and facts. The department has also not filed any appeal in this regard and 

accordingly, the issue has attained finality. 

2) 
in the personal hearing notice, the Appellant was asked to provide reasons for 

delay in filing the appeal. The appellant had filed an appeal against the captioned 

OTO dated 30.04.2020 before the Commissioner (Appeals). Due to the corona 

virus pandemic, the Government had issued the Taxation and Other Laws 

(Relaxation of Certain Provisions) Ordinance, 2020 (No. 2 of 2020). Section 6 of 

the said Ordinance states that notwithstanding anything contained in the 

Central Excise Act, 1944 or Chapter V of the Finance Act, 1994, Customs Act, 

1962 etc., the time limit specified in or prescribed or notified under the said 

acts, which falls during the period from 20.03.2020 to 29.06.2020 or any other 

later date as the Central Government may notify, for completion or compliance 

of filing of any appeal, reply, etc., such time limit (effectively the due date) 

stands extended to 30.06.2020 or any other date as the Central Government 

4 
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may notify in this regard. Further in exercise of the power conferred by 

Section 6 of the said Ordinance, a Notification dated 27.06.2020 is issued to 

extend the due date for completion of filing of any appeal, reply, etc. which falls 

during the period from 20.03.2020 to 29.09.2020, to 30.09.2020 under the 

above Acts. Furthermore, a Notification dated 30.09.2020 is issued to further 

extend the due date for completion of filing of any appeal, reply, etc. which falls 

during the period from 20.03.2020 to 30.12.2020, to 31.12.2020 under the 

above Acts. In that case the appeal has been filed well within time i.e. before 

31.12.2020. 

	

6. 	I observe that the appeal has been filed on 23.07.2020, claiming the date 

of communication of the OW dated 30.04.2020 as 23.05.2020. I find that during 

the period, the date of filing of appeals was extended as per clause 6 of the 

Taxation and other Laws (Relaxation of certain Provisions) Ordinance, 2020 dated 

29.09.2020 read with Notification dated 30.09.2020 [F. No. 450/61/2020 - CUS-

IV (Part-I)].Hence, there is no delay in filing of the appeal. 

	

7.1 	I have gone through the facts of the case and submissions made by the 

appellant in their appeal memo, at the time of personal hearing and also in additional 

submissions. I observe that the refund claim filed by the appellant on 25.04.2019 

consequent upon the order of the Hon'ble CESTAT dated 09.11.2016 in their favour 

has been rejected by the adjudicating authority on the ground of limitation in 

terms of sub-clause (ec) of clause B of Explanation to Section 11B of the Act. The 

appellant has though argued that the amount being deposited in compliance of stay 

order, the refund is not to be governed under Section 11B ibid. Therefore, the 

issue to be decided in this appeal is whether the appellant is entitled for refund of 

the amount deposited by them in compliance of stay order. 

7.2 I observe that the Commissioner (Appeals) vide Stay Order No. 

28(CB)/CE/JPR-II/2011 dated 24.06,2011 ordered to deposit the entire amount of 

duty i.e. Rs. 24,01,364/- under Section 35F of the Act, which was modified vide 

Stay Order No. 104(CB)/CE/JP-II/2011 dated 12.08.2011. The appellant, however, 

debited the amount vide entry no. 189 dated 01.04.2012 of their RG 23A Cenvat 

credit account. I find that in the Order-in-Appeal dated 30.01.2013, it was 

observed by the appellate authority that the amount of credit availed by the 

appellant 'Suo Moto' on 01.04.2012 on the sugar received during December, 2008 to 

December, 2010, out of which the amount of duty was debited in compliance of stay 

order, was availed wrongly without fulfilling the prescribed conditions. Relevant 

paras of the Order-in-Appeal are reproduced here under- 
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"Para 2(viii)- Further, it has come to notice that the appellant on 

01.04.2012, have themselves taken Cenvat credit of Rs.27,82,120/- on sugar 

received by them during the period from December, 2008 to December, 

2010 in view of impugned order wherein it has been stated the "Cenvat 

credit if found admissible shall be allowed to be utilized for payment of duty 

demanded" 

Para 3(ix)- 	Another contention of the appellant that if duty is leviable on 

invert sugar syrup, in that condition of Cenvat credit of duty paid on inputs 

like sugar used in such syrup will be eligible for Cenvat credit as per Rule 3 

of Cenvat Credit Rules, 2004. In this regard, I find that Rule 4 of Cenvat 

Credit Rules, 2004 envisages that Cenvat credit of duty paid on inputs may 

be taken immediately on receipt of the inputs in the factory of 

manufacturer or in the premises of output service provider. Further, for 

governing the availment of Cenvat credit specific documents and also 

particular procedure and conditions have been prescribed, following which 

credit in respect of Central Excise duty / Service Tax paid on inputs/ capital 

goods/ Service Tax can be availed. I find that the credit is admissible to the 

appellant as held by various courts in a number of judicial pronouncements on 

the issue. However, credit of duty paid on inputs is to allowed on fulfillment 

of mandatory requirements relating to receipts and use of inputs in their 

factory in or in relation to manufacture of dutiable final products (i.e. invert 

sugar syrup in the present case and on production of documents specified 

under the rules. In this case, the appellant on 01.04.2012 suo moto took 

Cenvat credit of Rs 27,82,120/- on the Sugar (ie. Input) received by them 

during the period under review appears to be wrong as all the conditions 

prescribed for this purpose as stated above has not been fulfilled by the 

appellant before taking Cenvat credit." 

7.3 	From the Order-in-Appeal dated 30.01.2013, it appeared that the amount of 

pre- deposit debited by the appellant was from the balance of Cenvat credit, 

availed by the appellant wrongly without fulfilling the conditions prescribed for 

availment of credit. The matter was taken up with both appellant as well as the 

adjudicating authority. In response, the appellant and the Deptt submitted replies 

as under- 

A. 	Appellant's submissions  

(i) The 0I0 reflected the incorrect position of the law and deserved to 

be set aside. The appeal filed by the Appellants should be allowed on 

merits. 

(ii) The details asked for in the letter goes beyond the scope of the 

present appeal and tantamount to commencement of fresh 

proceedings. The present appeal pertains to the refund claim filed by 

the Appellant for the amount paid by the Appellant as pre-deposit 
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during the course of appeals filed by the Appellant for the incorrect 

duty demands raised by the department on the sugar syrup 

manufactured by the Appellant. The demands were subsequently 

quashed by the CESTAT arid consequently, the Appellant filed for the 

refund of the amount of pre-deposit paid during the course of the 

appeals. It is an admitted fact that the Appellant had made payment 

of the pre-deposit, which is admitted in the Kra 2 of the 5CN issued 

proposing to deny the refund. It is important to note here that the 

only allegation in the SCN to seek to reject the refund claim of the 

Appellant is that the claim is time barred. It is settled position in the 

law that the adjudication or appeal proceedings cannot go beyond the 

allegations made in the SCN and any order passed beyond the scope 

of the SCN cannot be sustained. Some of the authoritative 

judgments of the Supreme Court on this issue are: 

CC, Mumbai vs Toyo Engineering India Ltd. [2006 (201) ELT 

513 (5C)] 

CCEx Nagpur vs Ballarpur Industries Ltd. [2007 (215) ELT 489 

(SC)] 

➢ CCEx Bhubaneswar-I vs Champdany Industries Ltd. [2009 

(241) ELT 481 (SC)] 

(iii) 	The main point in the letter refers to observations made by the 

Commissioner (A) in the OIA dated 30.01.2013, which mentions about 

potential ineligibility of CENVAT Credit claimed by the Appellants. It 

is also relevant to note here that the observations are not on the 

subject matter of the appeal, i.e. the excisability of the sugar syrup 

manufactured by the Appellant and but on the CENVAT credit 

eligibility, which was not the subject matter of appeal. By referring 

to the observations in the OIA, which are not on the point involved in 

the dispute and by asking for the details, which are not relevant and 

go beyond the scope of the 5CN or the present appeal, the subject 

letter is crossing the boundary of the dispute and is creating a fresh 

ground which is beyond the scope of the 5CN. This is clearly beyond 

the scope of the appellate function and the settled law as laid down 

by the SC. It also needs to be considered here that the subject SCN 

has itself admitted in para 2 that the amount of the pre-deposit was 

actually paid to the Government and the only issue which was raised in 

the SCN and the impugned 0I0 was that the refund claim was barred 
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by limitation, since it was not made within time limit after making the 

payment. This again implied that there was a valid payment made, 

which is an accepted and undisputed fact. Consequently, the only 

aspect, which needs to be determined in the present appeal, as 

alleged in the SCN, is whether the refund is claimed within time or 

not. The Appellant has provided ample legal submissions to 

substantiate its position that the refund is claimed within applicable 

time limits and the impugned OW rejecting the refund claim as time 

barred is bad in law. Hence, the facts sought in the letter are not 

relevant, as it goes beyond the allegations and even the admitted 

facts in the SCN and effectively, raises a new allegation at the 

appellate stage, going beyond the facts and allegations in SCN and (15 

per established jurisprudence, it is not sustainable. Notwithstanding 

anything submitted above and without admitting any liability or a 

incorrect availment of CENVAT credit, it is also relevant to note that 

by seeking to conduct this verification, the Commissioner (A) is 

stepping in the shoes of the departmental audit team, to assess 

whether the credit was valid or not. There have been number of 

audits by the departmental audit teams for the same period and if 

there was any issue relating to any alleged incorrect claim of credits, 

it should have been pointed out by the departmental audit team. Had 

that been the case, there would have been another notice issued to 

determine the validity and eligibility of the CENVAT credit, which 

would seek to deny the credit incorrectly claimed. Further, any claim 

or allegation of incorrect claim of credit in April, 2012 is barred by 

limitation from April, 2017 onwards and now any attempt to 

determine eligibility or otherwise of such credit would be in any case, 

barred by limitation. While clearly stating that the demand of such 

details is beyond the scope of the SCN and consequently, outside the 

scope of the present proceedings, it is submitted that for 

determining short payment of tax etc, when paid by utilising credit, 

first any incorrect claim of credit needs to be alleged and 

adjudicated, then only the determination of validity or otherwise of 

tax payment was can be made and any short payment of tax can be 

recovered. Since the limitation period of recovering the incorrectly 

claimed credit in April, 2012 is already over, it is submitted that it is 

incorrect to commence verification of whether the credit was 
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properly taken or not, without issuance of any SCN, which would now 

be time barred in any case. It is also important to note that the 

observations in the OIA were made without any specific allegations in 

the SCN and the Appellant did not have any opportunity to rebut the 

said observations in the OIA. Hence, such observations are nothing 

but obiter dicta in nature and should be ignored, as they were not on 

the issue involved in the dispute. Accordingly, any action to be taken 

on the basis of such allegations which were neither part of any 

notice/investigation not where the Appellant had an opportunity to 

respond to these observations, not being part of any allegation in the 

SCN are non-est. 

(iv) 	Notwithstanding anything submitted above and without admitting any 

incorrect availment of credit, it is a settled law that the CENVAT 

credit is a common pool and there is no one to one nexus of utilisation 

of CENVAT credit. There is no way to substantiate utilisation of any 

specific credit for any specific payment. Accordingly, the possibility 

to allege that the allegedly incorrectly claimed credit has been 

utilised for any specific transaction, such as payment of pre-deposit 

etc does not arise. 

B. 	beptt's submission 

(i) Taking of credit amount of Rs. 27,82,120/ has already been examined 

by the appellate authority. in OIA No. 11(RDN)CEJJPR-I/ 2013 dated 

30.01.2013. 

(ii) The adjudicating authority & the Appellate authority both have 

observed that the credit of Rs. 27,82,120/- paid on sugar used for 

manufacturing invert syrup was admissible as the invert syrup 

attracted Central Excise Duty. The CESTAT vide Final order 

A/s4947/2016-EX{DB) dated 09.11.2016 reversed the decision of the 

adjudicating authority & the Appellate authority and the position in 

the case is that the invert syrup is exempted from Central Excise 

Duty. 

(iii) As per Rule 2(d) of the Cenvat Credit Rules 2004, exempted goods 

means excisable goods which are exempted from the whole of duty of 

excise leviable thereon, and includes goods which are chargeable to 

nil rate of duty. Rule 6(1) of the CCR 2004, stipulates that the Cenvat 

Credit shall not be allowed on such quantity of inputs as is use in or in 
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relation to the manufacture of exempted goods. In the instant case, 

once it has been held that the invert syrup does not attract Central 

Excise duty, the credit of duty amount of Rs.27,82,120/- paid on 

sugar used for manufacture of invert syrup is not permissible. 

(iv) 	Further, the matter has been examined in light of Final Order No. 

A/54947/2016-Ex (DB) dated 09.11.2016 and observed that the 

Hon'ble CESTAT has only decided the issue whether Sugar Inverted 

Syrup' is dutiable or not. They have decided that "Sugar Inverted 

Syrup" is not liable to Central Excise duty. The Tribunal order is 

silent in the matter of taking and utilization of Cenvat credit taken on 

Sugar. However, in view of above CESTAT order, availment of Cenvat 

credit of sugar on 01.04.2012 for the period of Dec, 2008 to Dec, 

2010 is not admissible to them in term of Rule 2(d) of Cenvat Credit 

Rules, 2004 read with Rule 6(1) of Cenvat Credit Rules, 2004. 

7.4 	From the chronology of the case, .it is clear that as the demand was raised 

and confirmed for excise duty on the intermediate product 'Invert Sugar Syrup', 

the appellant on 01.04.2012 taken credit of Rs.27,82,120/- on the sugar received by 

them during the period from December, 2008 to December, 2010. The appellant 

debited the amount of pre-deposit from the balance of credit accumulated as a 

result of such availment. The Commissioner (Appeals) vide Order-in-Appeal dated 

30.01.2013 had found that the said Cenvat credit was availed wrongly. Further, as 

the demand of Central Excise duty on 'Invert Sugar Syrup' was set aside by the 

Hon'ble CESTAT, in that case also the credit availed on the inputs i.e. sugar used 

for manufacture of exempted product became inadmissible to the appellant in 

terms of Rule 6(1) read with Rule 2(d) of the Cenvat Credit Rules, 2004. Therefore, 

I find that no consequential benefit was actually available to the appellant in terms 

of the Final Order of the Hon'ble CESTAT. I find that the refund claim filed by 

the appellant for the amount debited as pre-deposit from the Cenvat credit balance 

accumulated by wrong availment of credit is nothing but an attempt to make 

something out of nothing. 

7.5 	I find that the aspect has not been looked into by the adjudicating 

authority, for which T find it proper to remand the case for examination of the 

refund claim in the light of the above discussion and pass a speaking order afresh. 
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8. 	Therefore, the matter is remanded to the adjudicating authority with the 

direction to pass speaking order, afresh, considering the above aspects and all 

other submissions put forth by the appellant before him. The appellant is also 

directed to cooperate with the Department in verification and to produce all the 

records for the above purpose. 

(Taa--421-9-r) 
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