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zit 	 iartrg—arrkw 3> 6r r 3rd cm! 	rerrOr vrft-  7rATRezlt 	Tdi7 
•Rmr 	Th"1 3114firiziTVri otlftff ITRS8 	ticr)oi t :— 

Any person aggrieved by this Order-in-appeal may file an appeal or revision 
application, as the case may be against such order, to the appropriate authority in the 
following way:- 

1- 	l'IT7TTI7T71'1:01)"&iuT3.111 9 :— 

Revision Application to Government of India :- 

(1) 	411 VITKT:?.14.1 , 1962 7b41 	29 (.57) 	31-0 	'TAT 	GA4)4iciicto EMT 129 (31)11 
3cf—ETTR1 (1) 	-Tr) cn 3it1 	litiptaiuT3 	-Tn-----R -IjqTTRTft, ITTRWirR717, Rrt1-1•Al I c144, uultc11 -li141, 

c1-1*(41T49, 	 9-4-11— 110001411- 	 I 
(1) 	A revision application lies to the Joints  Secretary, Govt. of India, Ministry of Finance, 

Department of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi -
110001 under -Section — 129 DD of the Customs Act, 1962, in respect of the following 
cases covered by first proviso to subsection (1) of Section 129A ibid; 

(a) any goods imported or exported as baggage; 

(b) any goods loaded in a conveyance for importation into India, but which are not • 
unloaded at their place of destination in .India, or so much of the quantity of such goods 

as has not been unloaded at any such destination if goods unloaded at such destination 
are short of the quantity required to be unloaded at that destination; 

Ld. payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2) 	41411"gM3.14fiFffizfliT4-41 1982 	f)qi-f 8 (7) t" 	 its441 Z.T. 8 TIM 4,1 , 

trail 	71 	;ItalitTltftd1Tiri 	 lid-TV-31117T 7-48141ei—ZirbT 	t—qlsata 

Tir213130q-1ic);4-nv11-ircin( Isiic;ou  	-5mtrel 	st-dri-ff 	200/— (tf 741) 4.cicf 

TiTER9.1 3TR-6 11a 1 <ngrdter4MTitq I OR 1:03TE4W 'Oft •t44)41 VW eiltg 

3i144,1V1 1000/4- W-14) 

(2) 	The above application shall be made in-duplicate in form No. C.A.- 8 as specified under 

Rule 8A of the Customs (Appeals) Rules, 1982, within 3 months from the date on which 
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the order, ought to be appealed against is communicated and shall be accompanied by an 
equal number of copies each of the Order in Original and Order-in-Appeal, one of which 

at least be a certified copy. It should be also accompanied by a copy of TR-6 challan 
evidencing payment of prescribed fee of Rs. 200/- (Rupees Two Hundred only) under 
Major Head of Account and Rs. 1000/- if the amount of Order in Original exceeds Rs. 

1,00,000/-. 

2- 	Tftgu 3vrT,._ 7•41zi 	mul.w N__TtflMzr 7-ZirrliftTZFRVi 	f IdaTIAW  

Appeal to Customs, Excise & Service Tax Appellate Tribunal  

1. 	 <44' ITT 4 euRzFr 1962 Q-  NM 1297* 010410 Atm 41- ,s3c-41q Aff , cII1K 

chtui 4 I'M wrq arlffx it arcfrff 4=1.  F* 711* 149T f41Trr gsff 8114f 	196241" 

tivr 129 *1* ":311171.  (3) 71-qtrr9)-  rl aim t I 31-ft4T* amTff 	,D*1 	 41441 	PE11•08 

ztzzr Trrff 	Trzr rr.-4 	qFT 	ditia ft-s- 31)-  Tr< mt11417 7ftwvr Rt 	,IT1117 

	 ,m7.471-4-31.  ,9t-Rs-41 4 	7f TiVit FAT a7z- r 4-1 * Ti-Eft-d a-41-4 41-3 f 	4-At 
	 t I 

(1) Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional 
bench of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. 

Puram, New Delhi- 110066. 

(2) 01 %CV (3rtra.) P419icic4 1982 *1 tiNT 6 	3fwfmr17f *7-3 * f'-f 	7 317I33141417 

--41411 cnvicri 1911( 	*rd7 Thet 7t3alciD4a1si1-11-ciaq1341F-31Ttsf 	* fa•0),G 3Ttimr*7 

3Ttich)zii.cAzik9ricf (f --411 RI 	** 	Try QI t1) i. 200/- (tf Tfl) 	 

1-6).-t4812.1<t>dt5P1 * *TR t 	  * toLi4t16.g 	7711 Zig Otte 3-ff 	* 

fa-4-81Actliickii10 81-17 * t* 	ziK5i*f 8)vief ‘ictri-tugactrolf t tirafterdt 

The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in 
form CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be 
accompanied with the copy of order appealed against one of which at least be a certified 
copy and should be accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form 
of crossed bank draft in favour of Asst. Registrar of a branch of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

3. 	ttri 33W311tAzR 1962 *41 t1m129A(6) 	817R31417011-ff*1 7-* 	TiT 

7wyem(Court Fee Stamps),‘AtiiDy4Wqui4ipmig, 	 

zrfktimirteiTri7 met TrtRitm 7jw GLIM 7-43iRfer 7rrl .q,c1 'ft 	5,00,0001-swum:RI i t 

1,000/-; 

030 	4,R 	tcf311t41*** t 71-tdtqf 7jett). 6+-0\71 7-48Trtlird wrf#r 	•<11- 1 	5,00,000/- 	ggIWUP.Ti 

50,00,000/-04, u'r i. 5000/-; 

zifzioaTr/r41:rin 'et TrtitTfr 	6411vi 	 Rift 	50,00,000/- 	atf4-4, 

10.000/- 

(3) 	An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and 

interest or of levy of penalty in relation to which the appeal is made, be accompanied by a 
fee of- 
1.4.1. where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is five lakh rupees or less, one thousand 

rupees: 

(b) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than five lakh rupees but not 
exceeding fifty latch rupees, five thousand.rupees; 
(c) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand 
rupees: 

(4) 	
tzfriaTrOatafwzrmr-drt---4r4.37r vjecp, *-41.4 NIC414 

SC•40 c•I 010,  t3T4r14 wITEITfO*701 (1)124 	fe,11.I. 1982 41-ARtig 

(4) 	Attention in also invited to the rules covering these and other related matters contained in 
the Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(5) 	An appeal against this order shall lie before the Tribunal on 'payment of 10% of' the duty 
demanded where duty or duty and penalty are in dispute, or 'Penalty, where penalty alone is 
in dispute. 
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ORDER IN APPEAL NO.117-120(SM)/CUS/JPR/2021  
PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

These appeals have been filed under section 128 of the Customs Act, 

1962(hereinafter also referred to as "the Act") by the following parties against the 

Order-in-Original No. 20/2020-ADC Customs dated 02.03,2020(hereinafter referred 

to as "the impugned order") issued by the Additional Commissioner of Customs, 

Jaipur(hereinafter also referred to as "the authority")- 

S. No. Name & address of the Appellant 

1 M/s Aradhya Impex, (Proprietor- Shri Anil Kumar Prajapat), Kumharon Ka Mohalla, 

Village- Shikhrani, Vijaynagar, Masuda, Ajmer(Raj.) 

2 Shri A jitTater(Jain) S/o 5h. Munna Lal Tater, Jain Colony, 27 Meel, Beawar Road, 

Bijaynagar, Ajmer(Raj.) 

3 Shri Ramesh Chand Sharma 5/o 5h. Laxminarayan Sharma, 335, Ajmeri Gate, 

Beawar, Distt- Ajmer(Raj.) 

4 Shri Purshottam Kumar Jain, T-16, Mayur Tower, Nehru Bazar, Jaipur- 302001 

2.1 	The relevant facts for the purpose are that the office of Jaipur Regional 

Unit of Directorate of Revenue Intelligence, Jaipur (hereinafter referred to as 

"DRI, Jaipur" also) developed an intelligence that various importers are importing 

Rough Precious Stones by making huge overvaluation through Customs Station, Jaipur 

Gemstone Exchange, Diggi House, Jaipur 'and Air Cargo Complex, Sanganer, Jaipur. 

On verification of certain official addresses of such type of importers, it was found 

that these are not actual importers and some other person/persons is/are behind 
this to manage these import activities. Acting upon the intelligence, the DRI, Jaipur 
on 13.08.2018, examined consignment of M/s Aaradhya Impex, 454, Thakur Pachewar 
Ka Rasta, Ramganj Bazar, Jaipur-302003,imported vide Bill of Entry No. 5992053 

dated 16.04.2018, lying at Air Cargo Complex, Sanganer, Jaipur and the importer had 

not presented the said bill of entry before Customs for clearance. Shri Jugal Kishore 

Sharma, G-card holder of the Customs Broker Firm M/s Purshottam Jain was also 
present during the examination who was asked to present the original Bill of Entry 

but he informed that the original Bill of Entry is not traceable. However, he 
produced photo copy of self-certified copy of Invoice and Air Way Bill. In the said 

Bill of Entry, the goods were declared as rough precious stone Ruby and their 

country of origin was declared to be Hong Kong. The value was declared to be 7.57 
US $ per carat. Accordingly in INR the value of 36100 carats was declared to be Rs. 
1,80,08,954/-. Identification and valuation of the above imported goods was got 

carried out through Govt. approved valuer Shri Paresh Agrawal, Shri 

ShrivallabhMayach and Shri Lokesh Kumar Kasliwal. Outcome of valuation as per 

valuation certificate issued by Govt. approved valuers is as below:- 

Value 	as 
declared 

Identification of goods and value given by the va uers in INR 

Paresh Agrawal Shrivallabh Mayach Lokesh Kumar Kasliwal 

(INR) Glass Filled Ruby Ruby rough Stones with or 

without glass filled 

Ruby glass filled rough 

1,80,08,954/- 24,73,380/- 75,55,500/- 	 to 

1,25,92,500/- 

90,42,110 to 1,07,14,200/- 

2.2 	The goods were seized under section 110 of the Customs Act, 1962 under 

seizure memo dated 13.08.2018 on the reasonable belief that the importer failed to 

make truthful declaration as mandated under section 46 of the Customs Act, 1962 as 
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well as the goods were overvalued and mis-declared. Further, during this proceeding 

samples were also drawn for further investigation. 

	

2.3 	As the Gem and Jewellery Export Promotion council (GJEPC), Jaipur is apex 

body for the export and import trade of Gems and Jewellery and also recognized by 
the Customs Department for nomination of trade panels in case of valuation disputes, 
the samples of the goods imported vide Bill of Entry No. 5992053 dated 16.04.2018 

were got tested from M/s Gem Testing Laboratory, GJEPC, Jaipur and as per test 
reports the goods which were declared to be rough precious stones —Ruby have been 
found to be "Natural Ruby (Glass-filled) - Indications of clarity enhancement with 

lead glass in f issures/cavities." 

	

2.4 	Re-valuation of the seized goods imported vide Bill of Entry no. 5992053 
dated 16.04.2018, was got carried out under panchnama dated 03.01.2019 at Air 

Cargo Complex, Sanganer, Jaipur, through a valuer panel formed by DRI which 

included Govt. approved valuer 5h. Manoj Kumar Dhandia and one independent market 
expert Sh. Bhag Chand Agarwal, Member of Jaipur Jewelers association, Johri 

Bazar, Jaipur. The Govt. approved valuer appraised the value as Rs.24,054/- (50 USD 
per Kg.) and the independent market expert appraised the value as Rs.28,864/- (60 

USD per Kg.). 

	

2.5 	In his statement dated 25.04.2018, Shri Anil Kumar Prajapat, proprietor of 	• 

M/s Aaradhya Impex, stated that Shri Ramesh Sharma started a firm M/s Aaradhya 

Impex in his name and all activates in that firm were done by Shri Ramesh Sharma 
and that nothing was revealed to him. He didn't have user ID and password of the 
firm's bank account and didn't know who was doing transactions in that account and 
had nothing to do with import-export of diamond or precious stones. On being shown 
the KYC documents of M/s Aaradhya Impex, stated that signature mentioned on 

behalf of him on these documents were not appended by him and he was not aware 

who had signed o these documents. 

	

2.6 	From the investigation of the case, it appeared that the appellant No. 1 had 

imported the goods falling under CTH 71039100 by mis-declaring them as goods of 
CTH 71031012 and the goods were grossly overvalued. Shri A jit Jain ® A jit Tater 
was the person, who was authorised for taking delivery and making clearance of the 

imported goods. Further, the Customs Broker M/s Purshottam Kumar Jain had failed 
to fulfill its obligation and deliberately and knowingly ignored the fact and 

performed at the behest of the persons, who was not IEC holder. 	 • 

2.7 	Accordingly, a show cause notice dated 08.02.2019 was issued, proposing 

therein rejection of the declared value of Rs.1,80,08,954.30 under Section 14 of 

the Customs Act, 1962 read with Rule 12 of the Customs Valuation (Determination of 

value of Imported Goods) Rules, 2007and redetermination of value as Rs. 28,864/- in 
terms of Rule 9 of the Customs Valuation (Determination of value of Imported 

Goods) Rules, 2017 and also confiscation of the goods under Section 111(m) of the 
Customs Act, 1962. Imposition of penalties under Section 112(iii) and Section 114AA 

of the Act upon the appellants and also upon Shri Shrivallabh Mayach, Govt approved 	• 

valuer. 

2.8 	The show cause notice dated 08.02.2019 culminated into the impugned order, 

wherein it was held as under- 

(i) The declared value of Rs.1,80,08,954.30 of the imported goods was 
rejected under Section 14 of the Customs Act, 1962 read with Rule 12 of 

the Customs Valuation (Determination of value of Imported Goods) Rules, 

2007 and re-determined to Rs. 28,864/- under Rule 9 of the Customs 
Valuation (Determination of Valve of Imported Goods) Rules, 2007; 
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(ii) Sezed goods actually valued at Rs. 28,864/- (re-determined Assessable 
Value) confiscated under Section 111 (m) of the Customs Act, 1962. Option 

of redemption on payment of a fine of Rs.28,800/- and on payment of duty 
in terms of Section 125 of the Customs Act, 1962 to the appellant No. 1. 

(iii) Penalty of Rs.10,00,000/- each imposed under Section 112 (a)&(b) (iii) of 
the Customs Act, 1962 upon the appellant no. 1, appellant No. 2 and 

appellant No. 3. 

(iv) Penalty of Rs 1,00,000/- each imposed under Section 114AA of the 
Customs Act, 1962 upon the appellant no. 1, appellant No. 2 and appellant 

No. 3. 

(v) Penalties of Rs. 50,000/- and Rs.25,000/- imposed upon the appellant No. 

4 under Section 112(a)&(b)(iii) and Section 114AA of the Act. 

3. 	.Being aggrieved with the impugned order the appellants filed appeals inter alia 

on the following grounds- 

(1) 	Appellant No. 1  

A. The impugned order is not a speaking order and thus violation of 

principal of natural justice in as much as the LAA has ignored various 
submission made by the appellant, with evidences placed on record. He failed 

to discuss any of the grounds in favour of appellant and rested in sole 
confirmation of the allegation in the impugned Show Cause Notice. The 
learned Additional Commissioner has also neither followed the ratio of the 
judgments cited by the Appellants in support of various pleas raised by them 

in defence, nor has made any attempt to distinguish the facts involved in the 

present case and the facts involved in the said judgments. He even failed to 
appreciate the various provisions of law and instructions of the department, 

highlighted by the appellant. 

B. The LAA has Traversed beyond the show cause notice in as much as- 

(I) 	The LAA has ordered the payment of duty under Section 125 of the 

Customs Act, 1962 which was not even proposed under the impugned Show 
Cause Notice. No duty has been alleged to be recovered or even quantified 
either in the Show Cause Notice or in the impugned order in original. Not even 
the rate of duty has been arrived at either in the Show Cause Notice or in the 

Adjudication Order. Ironically, even the classification of the goods has not 

been settled in the Adjudication order or any such classification proposed in 
the Show Cause Notice despite allegation of mis declaration of description. 

Appellant placed reliance on the judgment in the case of Commissioner of 

Customs Vs R K International 2018-TIOL-1762-HC-DEL-CUS. 

(ii) 	The LAA has thereby imposed penalty under Section 112 (a) (b) (iii), 

when no such provisions exists in law nor the Show Cause Notice proposes . 

such penalty. Neither the Show Cause Notice nor the Adjudication Order 
clearly spell out the offence alleged to be committed was under Clause (a) or 
(b) of Section 112. The law in the matter is clearly settled by Hon'ble Apex 

Court in M/s Amrit Foods Vs CCE reported in 2005(190) ELT 433 SC, wherein 

it has held that when the statute specifies different types of offences under 

different clause [Clause (a) or (b)], invoking a clause is necessary for penalty 

so as to put to party to notice exact nature of contravention for which it was 

liable. The same view has also been held in case of M/s B lakshmi Chand Vs 

GOI- 1983 (12) ELT 322 (Mad) & M/s Delco Precitone Jewellers (P) Ltd Vs 
Commissioner-2000 (124) ELT 1105 (Tri) and upteem others. 
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C. 	The LAA failed to appreciate following provisions of law in real sense- 

(i) The appellant strongly contended that the statute prescribes the 

mandatory time limit for adjudication to six months. As the case has not been 

adjudicated within a period of six months, rather no personal hearing in the 
matter was issued within a period of six months and also that nothing had 
been communicated that the said period has been extended by the proper 

authority, the notice deserved to be quashed unconditionally. 

(ii) That there is no allegation for evasion of any Customs Duty and hence 

also no penalty or fine can be imposed is a settled position of law. That there 

is no loss of any duty to the Customs in relation to the value declared by the 

appellant. Contrarily, the duty of Customs would be less and evasive, if the 

valuation as proposed by the investigation is to be accepted. That nothing has 

been brought on record as how the appellant could be benefitted by over 

valuation. 

(iii) That the Show Cause Notice has been issued by DRI. DRI has NO 

power to issue Show Cause Notice under Section 124. Relied upon case law -

2018(362) ELT 17 (Cal) NAVNEET KUMAR Versus UNION OF INDIA 

(iv) The BoE was filed on 16.04.2018 and duty was paid on 17.04.2018. No 

Out of Charge was given without intimating any reasons. The goods were thus 

lying in the Custody of the department even after the payment of duty. The 

period of six months should be computed from the date of payment of duty 

and period of illegal detention should be counted for computation of period 

under proviso to Section 110 (2) of the Customs Act, 1962. The department 

has illegally held the consignment for more than 6 months and without any 

extension in terms of proviso to Section 110 (2) of the Customs Act, 1962. 

The goods therefore needs to be released immediately and hence also the 

goods are no longer liable for seizure. Thus the goods out to have been 

released unconditionally and the Show Cause Notice as regards the 

confiscation and imposition of redemption fine is not sustainable. The 

appellant placed reliance on various judgments. 

(v) That there has not been any pre notice consultation in matter as per 

Notification NO 29/2018 Customs (NT) dated 02.04.2018. The entire Show 

Cause Notice is thus vitiated. 

D. The alleged grounds of undervaluation and mis- declaration was never 

the ground of seizure and has been introduced only subsequently to cover the 

illegal acts and subsequent to appellant resorting to legal remedies against the 

investigation. The appellant placed reliance on various judgments. 

E. The entire allegation began with presumptions drawn from some other 

case that appellant is not an importer and proceeded to record confessional 

statement under duress. The appellant along with his brother and two 

employees appeared in the office of the Investigation simply on request of 

the Customs Broker without even issue of summon to clarify their correct 

position. However, the investigation determined to not conduct truthful 

investigation forced the appellant to tender fallacious statement that he did 

not knew anything about the imports and did not sign any import documents 

and the entire work was done by one Shri Ramesh Sharma, who was actually 

his employee and friend. Incidentally, Shri Ramesh Sharma was also present 
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at the impugned time. All four were severely beaten and forced to tender 

involuntary statement as per diktat of the investigation and also made to sign .  

blank papers. The appellant further vide an affidavit retracted the statement 

and submitted the correct facts both to the investigation and the 

Commissioner of Customs, Jaipur with request to release the withheld import 

parcels. Further this statement also does not accept over-valuation or mis 

declaration. Copy of statement, copy of retraction letters, copy of affidavit, 

copy of Criminal Compliant, copy of statement before the judicial Magistrate 

and medical reports as evidence to establish that the statements were taken 

under coercion and were not voluntary. The appellant has also clearly averred 

that he was only the real importer in his duly sworn affidavit and also 

statement before the judicial Magistrate which has more legal veracity 

against the retracted non voluntary statement under Section 108 of the 

Customs Act, 1962. Appellant placed reliance on various judgments. 

F. The ground of rejection of declared value is not supported by any law 

or legal principal. The Show Cause Notice mentions that the need for re- 

valuation by the separate panel was necessitated as the three valuers have 

given wide ranging valuation from 24 lacs to 1.25 crore. Incidentally, two 

valuers having wide experience and exposure had given the same valuation 

report almost corresponding to the declared value, but by introduction of one 

First Timer, a prejudice was caused by the investigation, themselves. The 

need so mentioned was created by investigation deliberately in abuse of 

powers and out of sheer prejudice. Thereafter two exactly different persons 

were called and their value adopted. Even their valuation also widely differed 

from all three valuers earlier taken. This selection was total discretionary on 

the part of the investigation and cannot be termed as impartial or in 

accordance with law. Without prejudice to the further submissions, request 

to cross examine all SIX valuer ,including the Govt. valuer- Shri Manoj 

bhandia, independent value approver- Shri Bhagchand Aggarwal, Shri Paresh 

Agarwal, Shri DharmenderTak, Shri Shri Vallabh Mayach and Shri Lokesh 

Kasliwal had been made above but not acceded by the LAA on flimsy ground. 

In the absence of their deposing, the valuation extended by them cannot be 

accepted and that declared by the appellant cannot be rejected, is a settled 

law now._It is also highlighted that all these first timers have quoted the 

valuation, in unit which is different in the Customs Tariff Act, 1986. They 

have mentioned the valuation in Kgs whereas the unit for assessment is 

Carats. 

G. That the valuation rules not followed. No valid reasons given for 

rejection of declared value. It is admitted by the investigation that the 

contemporaneous prices are not available. It therefore legally follows that 

the value cannot be rejected. Further, there is no allegation that the importer 

and supplier related in any manner or some other factor has influenced the 

transaction value. Appellant placed reliance on various judgments. 

H. That admittedly 3 consignments of the appellant from the same 

supplier of the identical goods were cleared by the Customs authorities, 

without any demur. No allegation has been made with respect of these 

consignment till date nor any averment that the investigation is pending. It is 

also admitted that similar/ identical imports were made earlier. No proposal 
for reduction in their prices. That the impugned prices are therefore 
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identical and contemporaneous to the previous imports by the appellant from 
the same supplier. Case law relied- 2009-TIOL-655-CESTAT-MAD-M/s • 
PUSHPANJALI SILK PVT LTD Vs CC, CHENNAI 

I. Manner of re-determination of valuation is not supported by any legal 

provisions in as much as - 

(i) That the value of the goods cannot be determined arbitrarily on the 

basis of some naïve valuers. 
(ii) That the sale value of the goods in India cannot be criteria of the 

determination of transaction value in view of exclusion clause in the Customs 

Valuation Rules. 
(iii) The valuation was also resorted behind the back of the noticee hence 
also the same is not admissible. The noticee was never requested to appear 

for the purpose of valuation at the appointed date and time at the port of 

import. 
(iv) That in terms of valuation rules, the price at which the goods are sold 

at HK to be exported to India has to be accepted and not the price at which a 
few person determine at which it can be sold in India. 

(v) That the valuation so arrived has been adopted without even 
considering the fact that the valuation under Customs Act, 1962 is CIF value. 

Even the freight and Insurance and cost of filling lead is more than that 

arrived at the pre-fixed valuers. 

(vi) That the overseas report is without any substance as it does not state 

anything about the Customs declaration at the HK. It refers to events in 

India for which the overseas counsel stated beyond jurisdiction. Even the 

report does not in any way bring on record against any activity of the supplier 

at HK. 

(vii) That the allegation regarding the value arrived and modus operandi as 
being treated as peebles also falls flat as the appellant is running pillar to 

post including Apex Court for release of his seized goods. No one could incur 

that litigation cost for release of pebbles. 

J. 	The Ld. Adjudicating authority has erred in discarding valuation on the 
ground of mis-classification. Even mis-classification does not stand proved or 

confirmed. 

K. 	The declared valuation adjudged correct by two Govt approved valuer 
at the beginning but the value given by valuer not in approved valuer panel list 

has been adopted in re-determination. 

L. 	Valuation disputed without any logical or legal reasoning & declared 
valuation rejected without following the settled principle of law. Even the 

manner of valuation is shrouded in mystery. The place where these goods were 
got examined by the bRI from these 2 valuers is surrounded by mystery. 

The appellant also strongly contests aforesaid examination and valuations 

declared by the aforesaid Valuers on following grounds:- 

i. That, the aforesaid examination/valuation was got done behind the 

back of the appellant. Not even the CHA of the appellant who had 

always complied with the direction of DRI, was asked to remain 

present during such Examination. 

ii. The examination of the impugned goods was conducted by the Valuers 
much after sunset at 1830 to 2020 on 03.01.2019. Nothing has been 
established from the Panchnama that daylight conditions were created. 

Contrarily the approved valuer has mentioned that the valuation is 

subject to light conditions provided. 
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iii. The appellant draws attention of the adjudicating authority towards 
various Orders issued by the Port Deputy/Assistant Commissioner of 
Customs time to time that the valuation of Gemstone should be done 

only before sunset. The copy of two such Office orders dated 
28.09.2018 & 10.04.2019 are enclosed. Thus, it clearly establishes and 

also accepted by the department that valuation of gemstones cannot 

be correctly determined after sunset. 

iv. One of the Valuers, Shri Bhagchand Agarwal whom DRI officers 

invited for the said valuation and who conducted such examination and 
valuation of impugned goods, was admittedly (as per the aforesaid 

Panchnamc dated 03.01.2019) not a member of the Panel of Govt. 

Approved Valuers. Without establishing his experience and expertise in 
the valuation of roughs of, Ruby, i.e., the impugned goods, he was 

invited simply because he is a member of Jewellers Association of 

Jaipur. Thus, getting valuation done from a person who is not a member 

of Govt. approved Panel was a biased move on the part of the DRI 

officers which vitiates whole proceeding of the said Panchnama. 

v. Even the mode of examination/technique employed by the said Valuers 

has not been disclosed either in the aforesaid Panchnama or in the 

Certificates given by the said valuers. 

vi. Both the Valuers who examined the impugned goods declared said 

goods to be "Ruby G/f". This description of said goods gives the 

impression that Lead Filling is main constituent of the entire lot. They 

have not even bothered to give the correct description as whether the 

goods were rough or cut and polished or processed in terms of H5N 

classification or determined the HSN head. However, in sample testing 
of the said consignments, which were got tested from the Gem Testing 

Laboratory of Gem and Jewellery Export Promotion Council (GJEPC), 

Jaipur, the said goods were declared as "Natural Ruby (Glass Filled)-
Indications of clarity enhancement with lead glass in fissures/cavities" 

Thus, while confirming "Natural" status of the goods, the report 

confirmed that glass filing was restricted to the fissures/cavities only. 
and it was not that glass filing was to the extent which could debar 

status of Ruby (though rough thereof) to be regarded as Ruby. The 
report of the said valuers therefore reflects their casual approach in 

examination of the said goods. Moreover, it is very rare to find a Ruby 

with no amount of glass filling in it, It is a common procedure to induce 

glass into it by heating process, which provides clarity in the said stone 
also. Small traces of glass filing found in the cleavages/ 
fissures/cavities do not reduce price of the Ruby stone to the extent 

declared by the two valuers above and relied by the Department. It 

rather enhances the valuation of that stone as the general customers 
are not so technically trained and they rely more on clarity howsoever 

it may be. There is no separate classification of glass filled Rough Ruby 
or non glass filled Rough Ruby. Appellant placed reliance on judgment in 

the case 2009-TIOL-2327-CESTAT-AHM- M/s 5AHIL DIAMONDS 

PVT LTD &ors Vs CC, AHMEDABAD 

M. 	Valuation in violation of departments own office order in as much as 

the valuation of the goods was resorted by the investigation in winter season 
and timings were 1900 to 2020 hours. Admittedly, the complete process of 

opening of parcel and examination and valuation of more than five such parcels 

was done in a span of 1 hours. That it is admitted by the investigation that 

each piece is unique and fetch a different value. Accordingly, valuation of such 

huge quantity within a very short span after sunset suffers from non 

genuineity. 
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Admittedly, thereafter, the examination was got done on the basis of EDI 
printouts of the Bill of Entry. The goods belonged to the appellant and 

appellant in his rights is fully empowered to buy/ sell it whatever price he 
deems and understands proper. The appellant in turn was also in agreement 
from the overseas supplier that in case of incapability of his selling the goods 

at profit of the purchased price, the goods may be returned back to him by 
re-export. The goods cannot be purchased overseas only after manual 
inspection. It is only a matter of trust and no loss or prejudice would be 

caused to the importer as no advance payment is being sent. The appellant 
though himself has never seen the impugned goods requested the 
Adjudicating Authority to present the complete lot for examination of the 
appellant at the time of personal hearing and for better appreciation of the 
value and contents thereof. Appellant placed reliance on judgment in the case 

of Commissioner v. Sahil Diamonds Pvt. Ltd. - 2010 (257) E.L.T. A22 (S.C.)] 

N. 	The valuers were not panel valuers appointed by the department. The 
Noticee further submit that the Public Notice no 17/2018 dated 27.07.2018-, 

for penal valuer was last issued by the Commissioner of Customs, Jaipur and in 

all conditions that will prevail over any other circular, for the valuation got 
done subsequently. The imported goods were Rough Ruby and declared so in 
the import documents. Rough is also termed as Kharad. So only three valuers 
in the list are competent to determine the correct value thereof and these 
are Shri DharmenderTak, Shri Lokesh Kasliwal& Shri Rahul Kankariya after 

27.07.2018 and interesting the valuation of goods determined is not according 
to any of these three valuers. The valuation of rather two panel valuers of 

these valuers were discarded without any legal basis. No connivance with 
these valuers alleged alternatively. It is also now a settled position of law in 

that when any statute contains a specific entry, the same should fall under 
that specific entry and general entry should be desisted. That appellant had 

imported Kharad. As per panel list only three valuers are appointed for 

valuation of kharad namely- Shri Dharmender Tak, Shri Lokesh Kasliwal & Shri 

Rahul Kankariya. The investigation has neither accepted valuation determined 
by Shri Lokesh Kasliwal nor made him party and given no reason to disapprove 
his opinion. Reliance placed on various judgments. 

0. 	It is beyond understanding of the appellant that when reports given by 

Shri Shrivallabh Mayach & Shri Lokesh Kumar Kasliwal and as declared by the 

appellant and the one given by the Gem Testing Laboratory are almost similar 
and the roughs without glass-filling (as also found by Shri Mayach) can safely 
be taken to be more valuable, then, how it can be assumed by the Department 
that over-valuation has been resorted to in the impugned case with reference 

to the report of the Gem Testing Laboratory ? It appears that the 

Department has presumed that Glass-Filled Ruby means Ruby of cheap quality 

which enjoys almost negligible price. In para 43.19 in the impugned SCN it has 

been stated that- "it is clear that M/s Aaradhya Impex had imported the 
above mentioned seized goods falling under CTH 71039100 of the Schedule to 

the Customs Tariff Act, 1975 by mis-declaring them as goods of Chapter CTH 
71031012." The allegation in the impugned Show Cause Notice is a clear 

indication that the Department is eager to somehow implicate the appellant in 

frivolous allegation even at the cost of mis-interpreting legal provisions. 

P. 	The appellant had requested for cross-examination of Shri Manoj 
Dhandia and Shri Bhag Chand Agarwal, the valuers as well as all other valuers 

who had ever dealt with the consignments, so as to bring forth how and on 

what ground they have shown such low prices of the said import consignment. 
The LAA had not even discussed this parameter. The appellant requested for 
cross examination of all the valuers who had handled the said consignments 
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are opined about its valuations. The cross examination was also essential for 

proper appreciation of the methodology adopted by them to value the 
consignments impugned in the subject Show Cause Notice. Their statement 

for valuation has been used against the Noticee. To establish the faulty' 

report of valuation done. by them. It. has also to be ascertained whether these 
persons were hand in glove with the investigation to purchase high valued 

items at throw away prices in Govt auction, in case the importers do not get 

the goods released. 

As the valuation has been determined on purely subjective basis without any 

scientific method, the valuation cannot be adopted without allowing cross 

examination. The valuation so determined has also been done behind the back 

of the appellant or any of his authorized person. The appellant placed reliance 

on various judgments. In the absence of these cross examination, their report 

and version cannot be relied upon in light of established law submitted above. 

Q. 	Case of excess remittance of foreign exchange neither established nor 

any evidence placed on record. An useless non relevant correlation has been 
drawn without any basis or similarity. The goods of the appellant were rightly 

valued and it was only out of prejudice, the value has been subjectively 

adjudged to be much lower. The valuer involved in the valuation of above 

alleged 13 consignments never valued the goods imported by the appellant. 
Further as alleged these 13 consignments pertained to some dummy firms but 

in the impugned matter the appellant claimed the imports and cannot be 
termed dummy even by any naive interpretation. The appellant has been 

claiming himself importer regularly, retracted the statement taken under 

duress and coercion, moved to the judicial court against the excesses of the 

investigation and also approached Hon'ble CESTAT for release of parcels, 

defended the case before Hon'ble High Court and now approaching Apex 

Court. The investigation was stubbornly determined in terming appellant as a 

daily wage earner or small shop operator-. It is on record of the investigation 
itself that the appellant started his business as a small shop operator. It is 

brought to the kind notice that to import a 2 crore parcel, you do not need 12s 

2 crore in advance or similar financial capacity. The appellate authority would 
appreciate that all business are working beyond their financial worth. It may 
also be noted that advance payment is also prohibited by RBI. It is only after 

the receipt and clearance of goods that the payments can be made to the 

supplier. The appellant through its contact have sought the credit period of 

six months. The only requirement was less than a lakh rupees for one import. 

The appellant thereafter was to resort sale and remit the overseas dues. 

Further also this business entails only a profit margin of 0.05-0.1% in the 
entire trade. And by import of one consignment, the earning would again be 
limited to Rs 1 lakh with further distribution of salary and rent to be met out. 
The action of investigation has crippled the genuine business started by the 

appellant. The allegation that Income Tax returns were running in thousands, 

is because, firm having a separate legal entity pays expenses and holds only 

marginal profit. Further the use of word "few thousands" is completely 
unacceptable and a random statement just to mislead the Authority should 

not be made by the Department. No income tax return has been produced as 

evidence either. To sustain their Vague allegation, the investigation further 

resorted to some irrelevant redundant allegation that the appellant was not 

graduate and thus illiterate to start the business running in crores and the 

dress did not reflect his conducting the business of precious stones 

In the impugned Show Cause Notice, Para 28 has been quoted as that 

information was received from the Financial Intelligence Unit, New Delhi vide 

their letter dated 30.10.2018 and it was found that the PAN No. C5ZPP2284E 

Page 1:1 of 32 



File No.GAPPL/COM/CUSP/30/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

of Shri Anil Kumar Prajapat was linked with bank account no. 
001212100035979 of M/s Pranjal Enterprises and it was noticed that during 

demonetization, total cash of Rs. 51,79,000/- had been deposited in this 

account. This ONLY substantiates the claims of appellant that the firm M/s 
Aaradhya Impex is ALSO run by Shri Anil Kumar Prajapat and he has the 
means to do it and in fact Income Tax Department did not raise any scrutiny 

on these huge deposits. 

In para 32 of the Show Cause Notice, a very interesting allegation was made 

which is that on verification of Bank statements of account no. 

918020029160424 of M/s Aaradhya Impex, it was found that huge amount of 

money was transferred outside of India against imports by this firms and the 

money was received from M/s Bhairav Corporation, M/s Bajrang Trading 

Corporation, M/s Shetrapal Enterprises and M/s Navkar Trading, while these 

firms have not had any commercial activity with M/s Aaradhya Impex and 

financial investigation in this regard is still going on. The huge transfer 
outside India will be there as it import goods and that a legal business is 
supposed to be remit money against import value of the goods. The allegation 
that there was no commercial activity with them is baseless and nothing on 
record is there to prove this point and if financial investigation is pending 

then why Show cause is issued on assumption and presumptions. 

The allegations of the department were to incriminate Noticee as a person 

who was involved in Hawala /smuggling transaction and the modus operandi has 

been explained in para 39 of the show cause notice. The offence of Hawala 

and smuggling are very serious offense having huge impact on Indian economy 
as well as considered as serious offences under special laws having severe 

penal provisions and therefore the allegations and evidences must be strong 

so as to establish guilt of the accused beyond reasonable doubt. No such 
evidence adduced in the entire Show Cause Notice. Not a single transaction 

has been traced against any Hawala transaction to any person whatsoever. 

That no money trail of alleged hawala transaction noticed especially when it is 

on record that all sales were made by accepting proceeds through banking 

channel. If this is the modus operandi through which appellant has 

transferred huge money and everything is through .legal channels then DRI 

should have investigated the source of money which came to the appellant in 

previous transaction, they should have investigated the role of other persons 

who bought previous consignments from appellant and if it is such a huge 
criminal activity then there must be some other evidence/role of other people 
but nothing that sort of was investigated by the DRI. The final source from 
which money was transferred and the purpose can be well established if the 

allegation are to be established. The investigation only out of corrupt intent 

did not conduct that investigation. No motive or gain of the appellant has 

either been calculated in this regard. In fact no such questions were even 
asked from any of the appellant regarding their role in such modus-operandi. 

This clearly proves that it was a genuine transaction and DRI with its personal 
motive is trying to prcve that it is hawala transaction and have failed 

miserably in that. 

R. 	Admittedly, the reasons fqr initiation of investigation against the 

appellant was that the investigation's sixth sense indicated that the appellant 

is not a real importer but is a dummy. That the country of origin was declared 

Hong Kong and there were no such mines in Hong Kong. Valuation was no longer 
a subject matter of enquiry as it was found proper by the Govt Approved 
valuer and not disputed by the investigation at that time. No impropriety can 
be attached to declaration of the Country of Origin as Hong Kong. No Country 
of Origin Rules have been prescribed or promulgated for import from Hong 
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Kong and exemption from any duty was neither available nor sought by the 
Noticee. It has also been alleged by the investigation that there are no such 

mines of Ruby in Hong Kong. The world largest Ruby mines are found in Burma 

which is not very far from Hong Kong. The allegation that there are no mines 

in Hong Kong, does not make Hong Kong a place from where imports cannot be 
made. Hong Kong being a FREE WORLD PORT, is the easiest destination and 

has a very big market for all sort of goods. Hong Kong has specialized firms 

who procure rough natural stones from various countries having mines and 

thereafter sell them to various counties after sorting value wise. Admittedly, 

these consignments were consigned from HONG KONG and hence there is no 

impropriety in mention of Country of Origin as Hongkong. 

Even in the entire Show Cause Notice, the investigation too while discarding 

Hongkong as the country of origin have not determined the Country of Origin 

as per their notion. None of the valuer has been asked to identify the country 

of origin either. This itself vitiates the allegation so made. No benefit or 

adversaries viz. anti dumping duty or any restrictions was attached to import 

of rough stones from Hongkong. Also that, had the appellant mentioned the 

name of mines, the investigation would have insisted of the Country of Origin 

certificate from that country which was also beyond the means of any 

importer. No body can also give courrtry of origin to each piece of rough stone. 

5. 	No admission of any overvaluation or mis-declaration in the statements 

under section 108 of the customs act, 1962.The alleged confessional 

statement dated 25.04.2018 of the appellant already stand retracted as being 

not voluntary and taken under duress and coercion and by abuse of human 

rights. Hence, no credence deserves to be given to the same. Nevertheless, 
said statements does not impact the main allegations of the impugned SCN, 

i.e., allegations of over-valuation and mis-declaration/mis-classification, which 

have been clarified beyond doubt as above. 

T. Allegation of non cooperation is not sustainable. The appellant was 

verbally summoned through CHA. The appellant in all compliance and being 
bonafide importer having not committed any wrong appeared with his friends 
cum employees with the Custom Broker, in the office of DRI on 25.04.2018. 

The allegation that Shri Anil Prajapat never appeared after 25.04.2018, 

inspite of issuance of various summons was explained in regular reply to every 
summons so issued. The same has been deliberately concealed. The copy of 

the same are enclosed. The reasons being that appellant was physically abused 

by Shri Nirmal Jharwal & ors and Shri Nirmal Jharwal was issuing summons. 

The appellant had filed criminal complaint and no reasonable person would go 

at place, where he had apprehension against the safety of his life and the 

same thing was even communicated to the department. It is a settled law that 

no one can investigate his own case. When a criminal complaint has been filed 

against the officer issuing summons, there appears no logical reasons to 

appear before him before its conclusion. A prejudice has already been caused 

when the appellant moved to the Court against him and no justice can be 

expected from him. 

U. Statement of co accused not a valid evidence. The investigation in para 
16 has stated that the CB has stated that Shri Ajit Jain was the actual 
operator of the firm and all office work of this firm was managed by him. The 

appellant take strong objection to that averment be it investigation or the CB. 

The appellant desired cross examination of CB for this averment, if he has 

made. However his statement in reality does not contain such a reference. 
The investigation has with malice fallaciously mis interpreted the same. Shri 

A jit Jain was a friend and employee. He was most educated among all and used 
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to look after documentation work. His contacts were also used for 
furtherance of the business of the appellant. No impropriety can be attached 
to it. By doing this work, Ajit Jain cannot be made the operator of the 

appellant firm. The appellant claim all activities of his firm being done under 
his own signatures and directions. The investigation in all its attempts is only 

trying to prove anyone else as the real importer and controller of the firm, 
otherwise they have no case. Initially, it was Shri Ramesh Chand Sharma, then 

Shri Vijay Jain and then Shri Ajit Jain. The appellant is the only importer and 
owner of the firm and responsible for all activities. The retracted non 
voluntary statement of Shri A jit Jain recorded in presence of Police officer 

is being relied upon which is not legally sustainable on the grounds that it was 

recorded in presence of the Police officers. It is a settled law that the 
statement in presence of any Police officer has no legal acceptance. Secondly, 

the statement was recorded by the person-Shri Nirmal Jharwal whose 

complaint has been filed by Shri Ajit Jain also and the appellant before the 
Judicial Magistrate and no one cqn be judge or inquiry officer to his own 

cause. His (Shri Ajit Jain) affidavit has not been adjudged false and has been 
relied upon as evidence also in the impugned Show Cause Notice regarding his 
(Shri Ajit Jain) taking delivery. He (Shri Ajit Jain) has never admitted 

himself defacto owner. Appellant placed reliance on the judgment in the case-
2016-335-ELT-338(tri Del) Sanjeev Kumar Vs CCE Chandigarh 

V. That the statement of father of the appellant has no locus standi. It is 

abuse of law to record his statement by threatening the ill fate of the 
appellant. There is no law that binds the appellant son to share all his business 

activities with his father. Even the father was not aware of the well about of 
the appellant on the impugned date further reflects his ignorance to activities 
of the appellant. Even the statement of the appellant father did not say that 
the appellant went to Mumbai for work or of his starting readymade shop on 
his own, Under these circumstances, his statement holds no veracity. Placed 

reliance -2019-TIOL-2472-HC-AHM-GST-Paresh Nathalal Chauhan Vs State 

of Gujarat 

W. Contradictory allegation and interpretation in the impugned show cause 

notice. Though repeatedly allegation has been made of overvaluation, yet while 

rejecting the transaction value, the investigation has alleged in para 43.5 that 
transaction value was suppressed by the appellant. Thus the vary basis of 
rejection and re-determination is contradictory to the total allegation so 
made in the Show Cause Notice and the impugned notice deserves to be set 
aside on this ground itself. The correct transaction value was declared in the 

import documents so filed. The investigation has failed to establish that any 
amount over and above the declared amount was transferred or not 
transferred. The investigation has failed to establish any less remittance. 

X. Without prejudice, the quantum of redemption fine and penalty 

imposable cannot exceed 10% of the re-determined value and 5% of the re-
determined value respectively as settled by three member Bench in Omex 
International 	- 2015-TIOL-582-CESTAT-DEL 	and 	2019-TIOL-2845- 
CESTAT-KOL- CC Vs Sai Kripa Enterprises 

(ii) 	Appellant No. 2 

A. 	The impugned order is not a speaking order and thus violation of 

principal of natural justice in as much as the LAA has ignored various 
submission made by the appellant, with evidences placed on record. He failed 

to discuss any of the grounds in favour of appellant and rested in sole 
confirmation of the allegation in the impugned Show Cause Notice. The 
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learned Additional Commissioner has also neither followed the ratio of the 
judgments cited by the Appellants.in support of various pleas raised by them 
in defence, nor has made any attempt to distinguish the facts involved in the 

present case and the facts involved in the said judgments. He even failed to 
appreciate the various provisions of law and instructions of the department, 

highlighted by the appellant. 

B. The LAA has imposed penalty under Section 112 (a) (b) (iii), when no 

such provisions exists in law nor the Show Cause Notice proposes such 
penalty. It is further submitted that the neither the Show Cause Notice nor 

the Adjudication Order clearly spell out the offence alleged to be committed 

was under Clause (a) or (b) of Section 112. The law in the matter is clearly 

settled by Honble Apex Court in M/s Amrit Foods Vs CCE reported in 

2005(190) ELT 433 SC, wherein it has held that when the statute specifies 

different types of offences under different clause [Clause (a) or (b)], 

invoking a clause is necessary for penalty so as to put to party to notice exact 

nature of contravention for which 	was liable. The same view has also been 

held in case of M/s B lakshmi Chand Vs GOI- 1983 (12) ELT 322 (Mad) & M/s 

Delco Precitone Jewellers (P) Ltd Vs Commissioner-2000 (124) ELT 1105 (Tri) 

and upteem others. 

C. The LAA failed to appreciate that the provisions of Section 112 and 

114AA are not at all applicable in the impugned matter against the appellant. 

Nothing has been alleged or substantiated in the impugned matter that the 
appellant as an employee was supposed to perform certain acts which were not 

done or omitted by him, which led to goods liable for confiscation. As 

appellant has neither done any act nor any such act specifically alleged in the 
impugned Show Cause Notice that render any goods liable for confiscation. 

None of the allegation in the impugned Show Cause Notice mention / 

establishes that the appellant either had any reasons to believe that the 

goods dealt by him in the capacity of employee of M/s Aaradhya Impex were 

liable for confiscation. No mention either is found in respect of any knowledge 
or intent for causing to sign any incorrect declaration. No mensrea has been 

made out or any flow of any benefit has been made out. The appellant himself 

never signed any declaration nor ever caused anyone to file a false 
declaration. No allegation or evidence on record that the appellant ever asked • 
any person to file any false declaration or any such declaration. The 
documents as received from supplier were submitted to the CB, under 

direction and signature of the proprietor and no impropriety could be 
attached to the same. Further the provisions of Section 112(b) are not at all 

applicable as the goods are still under seizure and the ingredients thereof do 
not come into play till their release. No evidence has been placed on record 

that the appellant was at any point of time aware of the valuation or 
description of the goods. Without prejudice, nothing has been established 

there was any mis-declaration in any of the documents submitted by the 

appellant to the CHA/ CB on behalf of proprietor. The contents of Ruby being 

glass filled and natural is itself estbblished from the investigation. No change 

in classification has been upheld, The STARK FACT is that what was declared 

was natural ruby and the same was found in testing report. Even otherwise, 

without prejudice, the appellant cannot be inculpated, even if exactly 

different material was found. No role of the appellant has been made out or 
any intention as how he could be bertefitted from any of the act. No flow back 

of any amount to the appellant has been tracked. Thus there cannot be any 

act of abetment which had rendered the aforesaid goods liable to 

confiscation under Section 111 of the Customs Act, 1962. 

D. The LAA failed to appreciate following provisions of law in real sense- 
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(I) 	The appellant strongly contended that the statute prescribes the 
mandatory time limit for adjudication to six months. As the case has not been 

adjudicated within a period of six months, rather no personal hearing in the 
matter was issued within a period of six months and also that nothing had 

been communicated that the said period has been extended by the proper 

authority, the notice deserved to be quashed unconditionally. 

(ii) That there is no allegation for evasion of any Customs Duty and hence 

also no penalty or fine can be imposed is a settled position of law. That there 

is no loss of any duty to the Customs in relation to the value declared by the 

appellant. Contrarily, the duty of Customs would be less and evasive, if the 

valuation as proposed by the investigation is to be accepted. That nothing has 

been brought on record as how the appellant could be benefitted by over 

valuation. 

(iii) That the Show Cause Notice has been issued by DRI. DRI has NO 

power to issue Show Cause Notice under Section 124. Relied upon case law -

2018(362) ELT 17 (Cal) NAVNEET KUMAR Versus UNION OF INDIA 

(iv) That there has not been any pre notice consultation in matter as per 

Notification Na 29/2018 Customs (NT) dated 02.04.2018. The entire Show 

Cause Notice is thus vitiated. 

E. 	Complete allegation have been made only out of prejudice caused 

against the appellant due to his filing criminal complaint against the officers 

of the investigating agency for abuse of human rights. No allegation was on 
record against the appellant, till filing of complaint. It was only thereafter 

these officers in abuse of powers exhorted coercive statement without any 
evidence against the appellant. The copy of the Criminal Complaint so filed is 
annexed. The proprietor of the firm never named appellant for any of the 

activities of the firm and the appellant was even present on the date when his 
non voluntary statements were recorded under coercion by the investigation. 

Appellant in capacity of the employee of M/s Aaradhya Impex and M/s Swees 
Gems & Jewelery appeared before the investigation on mere tele call by the 

Customs Broker on 25.04.2018. The appearance was made along with the 

proprietor of both these firms and not alone and the same was made with 

immediate effect. The same may- please be noted. Had there been any 
malafide, the appellant would never appeared before the investigation. 
Statement of all four were recorded by the officers at their whims and 

fancies and even blank papers were got signed. However, immediately on 
release in the night of 25.04.2018, we all rushed immediately to SMS 

Hospital, Jaipur. Shri Anil Kumar Prajapat was so badly beaten that he simply 

fell down outside the hospital. However, we, other three including the 
appellant appeared before the medical officer, who after examination 

suggested Police Complaint and medication. As a fear had gripped on all, we all 

fled out of Jaipur and it was only on 11.05.2018, appllant could gather courage 
to retract from the statement and submit the affidavit reflecting the actual 
scenario of the imports vis a vis appellant role. Even CB discouraged to file 
Police Complaint in the matter. The affidavit dated 11.05.2018 reproduced at 

Para 13 of the Show Cause Notice are actual and true contents and given 
voluntarily under OATH at the first available opportunity. There is no reason 

to deny the same. The same holds good even today and has not been cancelled. 
No complaint contrary has been filed by the investigation for submission of 

any false affidavit. However, appellant developed courage and filed complaint 

before the jurisdictional Judicial magistrate. The learned Judicial Magistrate, 
after recording afresh statement of the appellant, took cognizance of the 

Page 16 of 32 



File No.GAPPL/COM/CUSP/30/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

complaint and directed the concerned Police Station to conduct fair 

investigation against DR' officers, regarding high handedness and abuse of 

powers and violation of human rights. The same is pending. 
The appellant is loss of understanding regarding denial of recording of his 
statement on 25.04.2018. The appellant again asserts that his statements 
were recorded on 25.04.2018. Besides blank papers were also got signed from 
him. The same appear to be denied only to prove the complaint of the 

appellant and affidavit wrong. The affidavit and statement tendered before 
the Judicial Magistrate just cant be ignored as done by the LAA leading to 

fracture of justice. 

F. The allegation on the appellant has been fallaciously drawn ONLY from 
mis-interpretation and mis-quoting of the statement of Shri Purshottam 

Kumar Jain that the appellant was actual operator of the firm and all office 

work of this firm was managed by him. No other allegation or evidence is on 
record other than this that too wrongly interpreted. In fact, Shri Purshottam 

Kumar Jain did not actually gave that statement as stated in Para 16 of the 

Show Cause Notice. He simply stated that Shri A jit Jain used to look after 

work in both the firms and the customs cleared parcels were handed over to 

him under authority of the proprietor which was also duly provided to the 

investigation. Only clerical office works were taken care by the appellant 
under the directions of the Proprietor and also the documents were handed 
over to the CHA under The direction and signatures of the proprietor. At 
times, the goods were collected from the port of import and brought to the 

office only under direction and authorization of the proprietor. The appellant 

had no further role to play. The work as directed by the proprietor was done. 

The appellant to all his understanding has not committed any error or fault 

nor is aware of any Customs violation in the consignments imported by the said 
firm. No allegation has been made that the appellant in any way manipulated 

the documents given by the proprietor or added some new documents on his 

own accord before handing it over the CHA/CB. 

The investigation has manipulated statement at each and every stage as is 

evident from the above fact and also that initially the appellant was known 

only by the name of A ji r Jain but subsequently to search at the appellant 

residence, they learnt that the appellant is also known as A jit Tated. 

Accordingly in all subsequent statement, Ajit Toted was also got written, 

when it is also a fact on record that even the CHA/CB and all its employees 

knew him by the name of A jit Jain only and the same has been averred by the 

"G" & "F" Card Holders repeatedly in their statements. No reference of Toted 
can be seen in any of the statements before the search at the appellant place. 

However when the statement of "H" card holder was recorded Toted was 
added in the statement which itself reflects that these statements were 
never recorded voluntarily and thus lacks any veracity. 

G. The non corroborative statements of the co-accused also cannot be 

termed as evidence in legal parlance as held under innumerable orders of the 
Hon'ble Supreme Court and various High Courts, especially in reference to 
Section 108 of the Customs Act, 1962. The appellant placed reliance on 

various case laws. 

H. Irrelevant premises made the basis for imposition of penalty. The act 

of submitting documents for clearance has been twisted to interpret that the 

appellant was causing clearance of" the consignments and the consignments 

were sent to him by Shri Vijay. The consignments were sent to the firm by 
Shri Vijay and the documents so received by these firms were submitted to 

the CB under instruction of its proprietor and no malice can be attached to 
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the same. The other allegation being that the appellant used to go to Bank for 
overseas remittances. No enquiry with the Banking official about the overseas 

remittances has been placed on record. It was always the proprietor, who 

went for advice and the appellant only assisted him in terms of conditions of 
his service. The appellant was more educated, therefore appellant was trusted 
more by the proprietor in documentation work. No in culpability can be 
attached to same. Invariably all remittances have to be in the name of the 
proprietor only and the appellant was not an authorized signatory for any 

purpose. 

The investigation in all his might had tried to make the appellant actual 

importer by mentioning that the appellant used the firms but in the concluding 
paras wherein Show Cause Notice has been issued only Anil Prajapat has been 

admitted as the importers. The notice for confiscation of the goods and 

recovery of duty has not been given jointly and severely as is done in other 
cases where the firm was found to be controlled by some other persons. This 
itself establishes that only Shri Anil Prajapat is the importer and demolishes 

the basic allegation of the investigation. 

I. Half reliance of retracted statement and half reliance of affidavit 
submitted voluntary bad in law. At some place affidavit is relied and at some 

places statements are relied as per the story suits the investigation. Both 
these are also denied selectively. Selective and discretionary acceptance and 

denial of the particular documents is not permissible in legal parlance. 
Threat inflicted on the appellant" by the departmental officers was so 
imposing that on 06.02.2019, when the statements of the appellant were again 

recorded, he could not resist a word as dictated by the officers. Besides, 

same were recorded in the presence of the Police officers. It would be 

redundant to discuss anything stated in the statement when it is an accepted 

fact that the statements were recorded before POLICE OFFICER. It loses 

the sanctity of statement under Section 108 of the Customs Act, 1962. An 
affidavit is definitely more reliable than the non voluntary retracted 
statement recorded in presence of Police Officer but the same has been 

deliberately and prejudicially ignored. Placed reliance on various case laws. 

J. The investigation had resumed some documents found useful for 

further Investigation during the search of residence of appellant. None has 
been relied upon. These are now required to be returned. The Adjudicating 

Authority was requested to impress on the investigation to return these 
documents in light of CBEC circular immediately, so that a proper reply may be 

filed. The same may not be necessary for investigation but may be necessary 

for the defense of the appellant. It was also informed that the appellant shall 

not appear before DRI for the reasons given above. Any attempt to 

adjudicate the case before supply of these Non Relied upon documents seized 
from the residence of the appellant is clear violation of principle of natural 

justice. The LAA simply ignored the said contention. Placed reliance on the 

judgment-2015 (329) E.L.T. 521 (Tri. - Del.) -STEEL AUTO INDUSTRIES 

Versus COMMISSIONER OF C. EX. & 5.T., PANCHKULA 

K. The appellant had requested for cross examination of the proprietor 
and the Customs House Agent without prejudice to the fact that appellant 

had no role and also that nothing wrong was ever declared by the firm in which 

it was working. The LAA ignored the said request. Placed reliance on various 

case laws. 
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L. 	The importer is likely to be exonerated and hence so also no liability 
would accrue on the appellant. The case against the importer may finally fail 
and therefore also the case against the appellant shall fail. 

(iii) Appellant No. 3  

A. to E.- Same as argued by the appellant No. 2. 

F. 	Inference drawn prejudicially against the appellant from the only 
retracted non voluntary statement of the importer & other employee A jit 
Jain. The allegation and inferences against the appellant arises from- 

(i) Statement of Shri Anil Prajapat, prop of importing firm dated 
25.04.2018. It is an admitted fact that the appellant was also present when 
the statement of Shri Anil Kumar Prajapat was recorded. It was totally non 
voluntary and taken under duress and coercion by resorting to third degree 
treatment. Even the statement of the appellant was recorded in similar 

manner but the investigation could not make out the appellant as controller of 
the firm and some blank papers were got signed. It was only when the 
appellant resorted to retraction, submission of affidavit and also filing of 
criminal complaint, the investigation refused to admit recording of the 

statement of the appellant. The other part is also not gullible as when the 
importer has named the appellant for certain activities and the appellant was 
very much available on spot as to what prevented them to record the 
statement of the appellant. Thus, these facts simply establishes the act of 
cooking the story. Secondly, the importer has retracted from his statement 
as not voluntary recorded under duress and coercion, submitted an affidavit 
and also filed criminal complaint before the Judicial Court and also tendered 
his statement before the Judicial Magistrate. The importer had also taken 
complete responsibility of all activities of his firm. The affidavit and 
statement before Judicial Magistrate definitely have more evidence value 

than the non voluntary retracted statement under Section 108. The LAA 
failed to appreciate this legal proposition. Thirdly, even otherwise without 

prejudice, the appellant submit that the statement of the importer does not 

implicate the appellate of any nefarious activity warranting penal provisions 
under Customs Act, 1962. 

Acquaintance with the importer is not an offence, doing all activities of the 
firms not an offence unless does under the forged signature. Nothing alleged 

that the user ID & password of the. Bank were with him, or the appellant was 
doing any transaction. No investigation with the Bank as who offered for 

opening the Bank account and who operated with fear of unveiling the truth 
that the importer himself was operating it. He refused having signed on KYC 
documents for import but not on any import documents. No allegation that the 
appellant forged his signature if he had really not signed it. No offence in 
importing goods from Shri Vijay Jain which has been stated working for him. 
In all the importer never stated that the appellant created the firm for any 

fraudulent activi ty of over valuation etc. In all probability renting of the firm 
and import on IEC of others in not an offence under Customs Act, 1962 until 
and unless the signature on Customs documents are alleged to be forged by 
forensic scientific means. Appellant placed reliance on various case laws. 

(ii) Statement of another employee- Shri A jit Jain which was also 
retracted as not voluntary and also recorded in presence of Police Officer. It 
is settled law of the land that the. statement given in presence of Police 

Officer has no evidence value, be it given before any judicial officer. The 
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LAA however took a different opinion without actually refuting the settled 
position of law. Relied upon case law-2016-335-ELT-338 (Tri- Del) Sanjeev 
Kumar Vs CCE Chandigarh. 

Without prejudice none of the act of the appellant would attract any penal 
provision under the Customs Act or any other law for the time being in force. 

NO conclusion can be drawn that the goods were imported by the appellant 

and by adopting any fraudulent means. Moreover these statements were 
retracted at the first available opportunity as taken under duress and 
coercion and were not voluntary. Appellant placed reliance on various case 
laws, where retracted statements have been held to carry no evidentiary 

value, if not corroborated with other evidences. 

G. The non corroborative statements of the co-accused also cannot be 
termed as evidence in legal parlance as held under innumerable orders of the 
Hon'ble Supreme Court and various High Courts, especially in reference to 
Section 108 of the Customs Act, 1962. The appellant placed reliance on 
various case laws. 

H. The appellant had requested for cross examination of the proprietor 

and Shri A jit Tated(Jain) without prejudice to the fact that appellant had no 	• 
role and also that nothing wrong was ever declared by the firm in which it was 
working. The LAA icoored the said request. Placed reliance on various case 

laws. 

(iv) 	Appellant No. 4 

A to B.- Same as argued by the appellant No. 3 

C.1 
	

The LAA failed to appreciate following provisions of law in real sense 

(i) The appellant strongly contended that the statute prescribes the 

mandatory time limit for adjudication to six months. As the case has not been 

adjudicated within a period of six months, rather no personal hearing in the 

matter was issued within a period of six months and also that nothing had 

been communicated that the said period has been extended by the proper 
authority, the notice deserved to be quashed unconditionally. 

(ii) That it is a settled law that the CB cannot be penalized under Customs 

Act, 1962 for any violation of obligation enshrined under CBLR. 

(iii) That the Show Cause Notice has been issued by DRI. DRI has NO .  

power to issue Show Cause Notice under Section 124. Relied upon case law -

2018(362) ELT 17 (Cal) NAVNEET KUMAR Versus UNION OF INDIA 

(iv) That there has not been any pre notice consultation in matter as per 

Notification NO 29/2018 Customs (NT) dated 02.04.2018. The entire Show 

Cause Notice is thus vitiated. 

C.2 	Reliance of rei-rocied non voluntary statement of the alleged importer 

that he did not sign the kyc documents submitted by the appellant 

The basic allegation that the appellant had failed to provide any authorization 
from M/s Aaradhya Impex, Jaipur to the effect that he has been employed 
by them as Customs Broker is flowing from the statement of Shri Anil Kumar 

Prajapat the Proprietor 	Aaradhya Impex, Jaipur dated 25.04.2018 in 
which he had deposed that KYC documents/import papers of M/s Aaradhya 
Impex, which were submitted by Shri Jugal Kishor Sharma, G-Card holder of 
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the appellant to the DRI, were not signed by him (viz. by Shri Anil Kumar 
Prajapat) and that he was not aware who had signed on these documents. The 
same conclusion also appears to be derived in department lack of willpower to 

locate the original import papers which contained authorization and making 
case based on the system generated copies which do not contain any 

authorization form. 
While relying on the aforesaid allegation, the LAA has blatantly ignored the 

fact that aforesaid statement was subsequently retracted as being non 

voluntary and taken under coercion by Shri Anil Kumar Prajapat vide his letter 

dated 11.05.2018. He, further in the Affidavit submitted to the Department 

(as reproduced in the body of the Show Cause Notice) confirmed that the . 

appellant is their clearing agent and the documents for clearance of impugned 
import consignment were signed by him (viz., by 5hri Anil Kumar Prajapat) 

personally. He also confirmed that the payments for DO and handling charges 

was made by him to the persons of appellant at the time of handing of papers 

or through Banking Channel. NO complaint in any court of law has been filed 
for false submission of affidavit. The affidavit has not been legally cancelled 

and holds evidence value even to this date. 
On the other hand the Department has not even attempted to get the 

verification done by F5L authorities to substantiate their allegation that 

signatures on the KYC documents related to M/s Aradhya Impex, Jaipur were 
not of Shri Anil Kumar Prajapat. No credence can be given to such 
unsubstantiated allegation. In light of contradiction, the allegations have to 

established by independent scientific evidence which has not been done in the 

impugned matter. As regards the separate authorization letter for the 

impugned Bill of Entry, it is submitted that the same is not required under any 

law when one general power of authorization has been granted. Even otherwise 

the appellant submitted that specific authorization for the impugned Bill of 

Entry and the same is again annexed. 

5hri Anil Kumar Prajapat himself signed on the all said KYC papers in presence 

of the appellant, when he met first him and submitted the copy thereof. 

Further all documents submitted viz. PAN card, Aadhar Card, GSTIN 
registration copy, Udyog Adhaar, IEC Code Certificate copy, Bank Account 

details, signature verification etc of Shri Anil Kumar Prajapat /M/s Aaradhya 

Impex were got verified and found proper. There was no reason to doubt 

about. Even his residential address was verified and found proper. 

Lastly, the presumptory nature and forcibly recording of that part of the 

statement is also well evident from the fact that the appellant was never 
confronted during the course of investigation, regarding denial of the 

signatures on KYC documents by the. importer. It would not be out of place to 
also mention that the importer viz. Anil Kumar Prajapat, proprietor of M/s 
Aaradhya Impex, Jaipur had been persuing his case under his signature and it 

has been gathered that two of its consignments seized by DIU has been got 

released by filing appeal before Hon'ble CESTAT. Subsequently the matter 
was also defended before the Hon'ble High Court and it has been gathered 
that the importer is also moving in the matter to the Hon'ble Supreme Court. 
In such. a case, he cannot be said to be a dummy importer. The department 

has not created any objection either in CESTAT or before Hon'ble High Court 

that 5hri Anil Kumar Prajapat is not a proper person to be heard in the 

matter. 

D. 	Allegating non identification of place of business without taking 

evidence on record. The appellant submits that while leveling above allegation, 
the Department has completely ignored business set up and environment 

pertaining to jewellery business in Jaipur city. The LAA has also ignored the 
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original, non disputed agreement unearthed by them during the course of 
investigation, wherein it is clearly mentioned that the said premises was given 
for commercial purpose only. Further business in this field is generally 

conducted from small premises called "&addr/office and most of such Gaddis 

are located in old city areas in residential premises used for commercial 

purposes. It would not be out of place to mention that many such Gaddis are 

located at such places. These Gaddis require no prominent sign-boards to 

attract prospective customers. Only a small board/ mark is made on the door 

itself against legal compliance, reflecting the existence of the firm at the 
said address. The business is run mostly on the basis of references made by 

contacts, moving around in Johari Bazaar and not by location of the premises. 
The investigation hos fallaciously observed that at the time of visit, no 
signboard was found affixed on the premises. The visit note being a relied 

upon document does not contain such reference which clearly establishes that 

the said allegation are afterthought with the only purpose to falsely inculpate 

the appellant. 
Besides compliance of the subject Regulation 11 (n), the appellant in true 

spirits and bonafidely also complied with the Instruction envisage in Circular 

No. 9/2010-Cus., dated 8-4-2010 issued under F.No. 502/5/2008-Cus VI. The 

salient features with regards to client verification are reproduced herein 

under for the sake of convenience. 

E. 	Non substantiated allegation that the appellant allowed someone else 

to import on basis of incorrect reproduction of the statement of the 

appellant. 

F.1 	Appellant as customs broker cannot be penalized for any valuation 

matter. 

F.1 	Penalty under customs act, 1962 not imposable for violation of any 

regulation under Customs Brokers Licensing Regulations, 2013. 

G. Bonafide act of the appellant ignored. No connivance or malafides 

alleged either. 

H. The appellant had requested for cross examination of the proprietor 
and the officers of Air Cargo Customs, Jaipur. The LAA ignored the said 

request. Placed reliance on various ease laws. 

T. 	Statement of co-accused not a valid piece of evidence. It is a settled 

law that the statement of the co-accused are not reliable piece of evidence 

without any corroborative evidence. Hence also nothing stated either by Shri 

Ajit Jain or Shri Sunil Kumar Prajapat inculpating the appellant are admissible 

without any documentary corroborative evidence. No such evidence has been 

placed on record 

J. 	It is alleged that there are no mines in Hong Kong does not make Hong 

Kong a place from where imports cannot be made. Hongkong being a FREE 

WORLD PORT is the easiest destination and has a very big market for all sort 

of goods. Hong Kong has specialized firms who procure rough natural stones 
from various countries having mines and thereafter sell them to various 

counties after sorting value wise. Admittedly the impugned consignments were 

consigned from HONG KONG and hence there is no impropriety in mention of 

Country of Origin as Hongkong. No offence appears to have been committed in 

reflecting the Country of Export as Country of Origin especially when no 
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Country of Origin Rules has been promulgated under the Act for the 
commodity in question or for Hongkong. The inferences appear to be drawn 
from the alleged over-valuation. The appellant had correctly filed the Bill of 

Entry on the basis of invoice and packing list provided by the importer. The 
authorization given by the importer in favour of the appellant is on record. 

Nothing is on record that the said authorization is forged or fabricated. 

Nothing is on record as evidence viz. statement of the importer that he was 
not advised by the appellant or his representative to comply with the 
provisions of the Customs Act, 1962. The IEC holder has also not cast any 

allegation on the appellant. Nothing has been either alleged by the 

investigation that the appellant was in any manner aware of over valuation. 

K. 	Penalty under customs act, 1962 not imposable in as much as None of 

the ingredients as mentioned in the either in Section 112 (a) or 112 (b) are 

present against the appellant in the impugned matter. There is not a single 

allegation that the appellant manipulated any documents. There is no allegation 
or evidence on record that the appellant was aware of any undervaluation/ 

over valuation/ mis-declaration. There is not an allegation that the appellant in 

any manner abetted any act of the importer. There is no allegation that the 
appellant was in any way aware that any of the documents so presented 
before Customs in course of transaction of business of importer was forged 

or were not correct. There is no allegation that the appellant presented any 
false declaration which was not in consonance with the declaration of the 

importer. In light of above facts, the provisions of Section 114 AA are also 

not attracted a least. Appellant placed reliance on various case laws. 

4. 	The appellant filed additional submission as under- 

4.1 	In the matter there has been no 'proper seizure, as no seizure order was 
passed in accordance to CBIC Instruction No. 01/2017-Cus. (F. No. 591/04/ 2016-Cus. 
(AS)) dated 8.2.2017 stating that the Delhi High Court in a reasoned order has held 
that the Panch and statement by Ponchos (witness) cannot be taken to be an order 
passed by the proper Officer under Section 110 of the Customs Act and in terms of 

the said position in all the future cases following may be adhered to. As the initial 

act is not in accordance with law, subsequent confiscation cannot be termed in 

accordance with law and thus the impugned order deserves to be set aside. 

4.2 	That the value of the goods involved and alleged declared in the matter was 
more than 50 lacs and hence the Additional 	Commissioner of Customs is not the 

proper authority to decide the matter. Reference is drawn to CBEC Circular No. 

23/2009-Cus., dated 1-9-2009. The said circular has not been rescinded or 

superseded by 0,-,y c,ther otii uri ior. Further in terms of Show Cause Notice as the 

declared value of the goods is alleged to be more than 50 lakh, the proper officer in 

the matter is Commissioner of Customs cis he alone can reduce the value for the 
payment of duty. Further as the goods are also liable to duty, therefore proper 
officer involving reassessment of goods alleged declared more than 50 lacs requires 

adjudication by the Commissioner of Customs and not by the Additional Commissioner 

of Customs, as done in impugned matter. Reliance is drawn to CBEC Circular no. 7/97-

Cus., dated 31-3-1997. Though the act allows Additional Commissioner to adjudicate 

the case, yet it has been observed that the Board issues suitable instruction to 

prevent overlapping and better distribution of work. CBEC circulars are binding on 

the officers. Reference Hon'ble Supreme Court in the case of Ranadey 

Micronutrients vs. Collector of Central Excise - 2002-TIOL-184-5C-CX 

4.3 	With all odds, none of the statements retracted or otherwise of the IEC 

holder or its employees admitted mis declaration or over valuation. 
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4.4 	Submission in respect of M/s Purshottam Kumar Jain- The executive 

commissioner has exonerated the noticee of the above charge in his order under 

CBLR. Copy of order dated 17-18/2/2020 enclosed. He has imposed penalty on the 
appellant for violation of said Regulation 11(n) of the Customs Brokers Licensing 
Regulations, 2013 merely because KYC documents file of M/s Aaradhya Impex, 
Jaipur, which was recovered from the premises of the Appellant's office in search by 
the DRI, it contained a part of alleged Rent Agreement (Not complete) in respect of 
the declared business premises of the said importing firm, which was later found 
forged by the department. This cannot be reasons for imposition of penalty under 
Section 112 or 1.14AA and also aopellant cannot be penalized twice for the same 

allegation. 

	

4.5 	Submission on behalf of Aradhya Impex- 

(a) The complete amount of duty has been deposited and therefore in terms of 
provisions 129 E of Customs Act reproduced, the pre-deposit condition stands 

fulfilled. 

(b) That the claim of the appellant as the importer was not disputed by the 
department, during legal battle for release of parcel on completion of six 
months before CESTAT, High Court, Supreme Court and even in concluding 

paras only the appellant has been made importer and called upon as why seized 
goods be not confiscared. No other person specifically identified as real 

importer. Thus the very first allegation of dummy importer or not a real 

importer falls flat. 

(c) That in terms of valuation rules, the price at which the goods are sold at HK 

to be exported to India has to be accepted and not the price at which a few 

person determine at which it can be sold in India. 

(d) That the valuation so arrived has been adopted without even considering the 
fact that the valuation under Customs Act, 1962 is CIF value. Even the 
freight and Insurance and cost of filling lead is more than that arrived at the 

pre-fixed valuers. 

	

4.6 	Submission on behalf of Ajit (Toted) Jain- 

(i) appellant could rd~ be contacted. It is requested that additional 

time may be granted so that the copy of challan of pre deposit can be 

obtained and submitted for decision in appeal on merits. 

(ii) Statement of Customs Broker mis interpreted when he never said that 
the firms were managed or controlled by the appellant. They have been 

twisted out of malice. Even the statement of the appellant mis 

interpreted. That selective discretionary acceptance and denial of the 

statements and off idovits without any documentary evidence are not 

an order of law. 

4.7 	Submission on behalf of Ramesh Chand Sharma 

(i) The appellant could not be contacted. It is requested that additional 

time may be granted so that the copy of challan of pre deposit can be 

obtained and submitted for decision in appeal on merits. 

	

5.1 	Prima facie, it was noticed that the adjudicating authority has though found 

the allegations against each of the appellant truthful and imposed the penalties, 

however, considering the facts of the cases the amount of penalties imposed upon 
the appellants vide the said order are not commensurate with the provisions of law, 

as discussed below- 
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The Section 112(a) & (b)(iii)of the Customs Act, 1962 reads as under- 

"(iii) in the case of goods in respect of which the value stated in the entry 

made under this Act or in the case of baggage, in the declaration made under 

section 77 (in either case hereafter in this section referred to as the 
declared value) is higher than the value thereof, to a penalty not exceeding 
the difference between the declared value and the value thereof or five 

thousand rupees, whichever is the greater;" 

Thus, the section provides penalty up to the difference amount of declared 

value and the actual value or five thousand, whichever is greater. In the instant case 

the difference in the declared value and the actual value of Rough Precious Stone 

Ruby weighing 36100 Carats is Rs.1,79,80,090/-. Whereas, the aggregate penalty of 

only Rs. 30,50,000/- has been imposed under Section 112(a) & (b)(iii) ibid. 

5.2 	Therefore, in terms of the First Proviso to sub-section (3) of section 128A of 

the Customs Act, 1962, vide notice dated 07.07.2021, the appellants were called upon 

to explain as to why the amount of penalties imposed against them vide the impugned 

order under Section 112(a) & (b)(iii) of Customs Act, 1962, as the case may be, should 

not be enhanced. 

5.3. The appellants contested the notice dated 07.07.2021 on the following 

grounds- 

(I) 	Section 5 of the Customs Act, 1962 from where the powers enumerate to 

various officers of Customs, restricts to resort to adjudication or review suo motto. 

The said Show Cause Notice issued under Section 124 by the officer of DRI which is 

proposed to be re-adjudicated has already been adjudicated more than a year back 
and accepted by the Govt of India and no review has been ordered. Under the 

circumstances review of the said order suo motto is abuse of law and process. 

(ii) That the shelter is being taken to proviso to sub section 3 of Section 128 A 

of the act. It is settled proposition of law that the proviso has to be understood in 

light of relevant Section and sub section. The proviso as such cannot be interpreted 
separately and that too in contradiction of law. Thus the power of Commissioner 

(Appeals) in terms of restriction imposed under Section 5 of the Customs Act, 1962 
shall lead to only conclusion that he has to decide only on the prayers so made in the 

appeal. The proviso as mentioned and invoked can be made applicable only when the 

department/ revenue had preferred an appeal to raise the penalty and in that case 

the other side has to be put to notice. The word "inquiry on his own accord" are 
totally missing in the above Section 128A and he has to conduct enquiry only in 

reference prayer under consideration befo're him. 

(iii) It is a settled law that he law has to be interpreted in the manner to make it 

workable. If what is conceived in the subject Show Cause notice, it would made the 

provisions of Section 5(3) otiose as also shall be contradictory to the executive 
Commissioner of equal rank accepting the decision and ordering no review. 

(iv) Without prejudice to the above, the Learned Adjudicating Authority has imposed 

penalty under non existent provisions Section 112 (a) (b) (iii). The learned Appellate 

Authority is constrained both by Section 128A and Section 5(iii) to impose fresh 

penalty under Section 112(a) &/or (b), (iii), especially when the same is not a clerical 

error under review before him nor has been corrected by any corrigendum. 

(v) Without prejudice to above, it is also submitted that the proviso referred in 
the impugned Show Cause Notice, shall be only applicable after making inquiry by the 

Commissioner (Appeals). No such records have been brought on record regarding any 

Page 25 of 32 



File No.GAPPL/COM/CU SP/30/2021 -A?PEAL-0/o COMMR-CGST-APPL-JAIPUR 

enquiry conducted by him and some factual contents ignored by the Adjudicating 

Authority has come to his notice. 

(vi) Without prejudice to any of the contentions above, the detailed reply with 

submission at the time of personal hearing are enclosed and the same may please be 

taken on record before re-adjudication of the matter. 

(vii) In the impugned matter Show cause Notice has been issued by DRI. That the 
issue whether the officers of DRI are proper officer and has jurisdiction to issue 
any notices under the Customs Act, 1962 was settled by the larger Bench of Hon'ble 
Supreme Court on 09 March, 2021 in case of M/s Cannon India Pvt Ltd Vs 
Commissioner of Customs. It has been held that the officer of ()RI are not proper 

officer to raise demand or issue Show Cause Notice under the Customs Act, 1962 
and the act of issue of Show Cause Notice was held beyond jurisdiction. It was 

specifically held that the officers of ()RI were never appointed officers of Customs 

under Section 6 of the Customs Act, 1962. 

(viii) In the matter there has been no proper seizure, as no seizure order was passed 
in accordance to CBIC Instruction No. 01/2017-Cus. (F. No. 591/04/2016-Cus. (AS)) 

dated 8.2.2017 stating that the Delhi High Court in a reasoned order has held that 

the Punch and statement by Ponchos (witness) cannot be taken to be an order passed 
by the proper Officer under Section 110 of the Customs Act and in terms of the said 

position in all the future cases following may be adhered to. 

(ix) That the value of the goods involved and alleged declared in the matter was 

more than 5J iacs and hence The Additional Commissioner of Customs is not the 

proper authority to decide the matter. _Reference is drawn to CBEC Circular no. 
7/97-Cus. dated 31-3-1997. The said circular has not been rescinded and specifically 

mentions that when there is reduction in assessable value above Rs 10 lakhs, the 
same needs to be adjudicated by the Commissioner. Though the act allows Additional 

Commissioner to adjudicate thr,  coce, yet it has been observed thnt the Board issues 

suitable inst-uct'or to prevert overlapping and better distribution of work. CBEC 

circulars are binding on the officers. Reference- Judgment of Hon'ble Supreme 
Court in the case of Ranadey Micronutrients vs. Collector of Central Excise - 2002-

TIOL-184- SC-CX. 

(x) Without prejudice to any of the contention above, the appellants submit that 
the learned Additional Commissioner and Adjudicating Authority had heavily relied 

upon the statement of the appellants / co accused recorded under Section 108 of 
the Customs Act, 1962. It may again be noted that the statements referred in the 

impugned order has been recorded by Senior Intelligence Officer, DR', Jaipur who 

is not the Customs officer in view of Hon:ble Supreme Court ordered in M/s Cannon 
India Pvt. Ltd. Only statements recorded by any gazette officer of Customs can be 

termed under Section 108. For this reasons too, the impugned Show Cause Notice 

and subsequent 01:0 fails. Since the entire proceedings were initiated by an 

authority who lacked the jurisdiction, applying the aforesaid decision of the Supreme . 
Court, the order in original itself needs to be set aside. Only those statements 
recorded before the Gazetted Officers Of Customs, shall fall under the category 
and not before the Senior Intelligence officer of OR' being not an officer of 

Customs in view of not having been appointed officers of Customs under Section 6 of 

the Customs Act, 1962. DRI officers are appointed officers of Customs for the 

limited act of search under Section 105 of the Customs Act, 1962 

(xi) That the Show Cause Notice has been issued under Section 124 of the 

Customs Act. 1962 and none of the. provisions mentioned in the Show Cause Notice 

including provisions of Section 124 of the Customs Act, 1962 permit reassessment of 
the declared value and quantification of duty. The impugned Order has thus 
traversed beyond the Show Cause Notice and also the Show Cause Notice under 
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Section 124 proposing reassessment of the value of goods is not permissible under 

law. 

6. 	Personal hearing in respect of appeals filed by the appellants was held on 

12.08.2021. Shri Arun &oral, e.dvocate and Authorised Representative appeared on 

behalf of the appellants. He explained the cases in details. Ld. Counsel took me 

through the cases and relied upon the Canon India case of the Hon'ble Supreme 

Court of India dated 09.03.2021, contending that MI does not have jurisdiction in 

the matters. He further reiterated his submissions made on 28.07.2021 and 

07.08.2021 and further additional submissions filed on 11.08.2021, alongwith the 

grounds of the appeals. Ld. Counsel is advised that pre-deposit in all the remaining 

appeals be made by 25.08.2021. failing which appeals are liable to be rejected for 

non-compliance of the mandatory condition. Shri Goyal, admitted that pre-deposit 

challans are pending in the appeal filed by Shri Ajit Jain and Shri Ramesh Chand 

Sharma and assured to submit the same within 3 weeks. 

7.1 	I have gone through the facts of the case and submissions made by the 

appellant in their appeal memo, additional submissions reply to the notice, and also 

the submissions during personal hearing. I.find that the ratio of the judgment of the 

Hon'ble Apex Court in the case of Canon India Pvt. Ltd. (Supra) is not squarely 

applicable in the 	cc se . the case before the Hon'ble Ccurt was related to 

Section 28(4) of the Customs Act, 1962, which is not the case in hand. Further, I 

find that though the investigation is carried out by the DRI in this case, still the 

value of the imported goods have been determined by the Additional Commissioner of 

Customs on the basis of the facts of the case. 

7.2.1 I observe that the appellants have also challenged the proposal of 

enhancement of penalties. I find that the relevant sub-section (3) of Section 128 of 

the Customs Act, 1962 reads as under- 

"(3) The Cotnmissioner (Appeals) shall, after making such further inquiry as maybe 
necessary, pass such order, as he thinks just and proper, — 

(a) confirming, modifying or annulling the decision or order appealed against; or 

(b) referring the matter back to the adjudicating authority with directions for 
fresh adjudication or decision, as the case may be, in the following cases, namely :— 

(i) where an order or decision has been passed without following the 
principles of natural justice; or 

(ii) where no order or decision has been passed after re-assessment 
under section 17; c- 
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(iii) 	where an order of refund under section 27 has been issued by 
crediting the amount to Fund without recording any finding on the evidence 
produced by the applicant 

Provided that an order enhancing any penalty or fine in lieu of confiscation or 
confiscating goods of greater value or reducing the amount of refund shall not be 
passed unless the appellant has been given a reasonable opportunity of showing cause 
against the proposed order: 

Provided further that where the [Commissioner (Appeals)] is of opinion that any duty 

has not been levied or has been short-levied or erroneously refunded, no order 
requiring the appellant to pry any duty not levied, short-levied or erroneously 
refunded shall be passed unless the appellant is given notice within the time-limit 
specified in section 28 to show cause against the proposed order." 

7.2.2 On cursory reading of the said provision, I find it clear that the first proviso 

to the sub-section provides the power to enhance any penalty or fine. I find that '  

nowhere in the provisions it is provided that the penalty can only be enhanced on the 

appeal of the Deptt. The only procedural requirement of giving reasonable 

opportunity of showing cause against the proposed action has been provided. I find 

that the above section read with both the provisos clearly provides that the 

appellate :.; `hority is in,.: si-ed with very wide powers under section 128 of the Act 

and once ol order is brought before the authority,his competence is not restricted 

to examining only those aspects of the order about which the appellant makes a 

grievance and ranges over the whole aspects to correct the adjudicating authority 

not only w'th reci-1 to a rry...,•tei-,  raised by the appellant in appeal but also with 

regard to any other matter which has been considered by the adjudicating authority 

and determined in the course of adjudiccition. I find that in the instant case the 

issue is related to the imposition of penalty, which is clearly prescribed in the law 

and penalty can be enhanced after giving opportunity to show cause. I find that in 

the case of Income Tax Act, where the provisions related to appeal are pari materia 

to the Customs Act, the Hon'iple Supreme Court in the case of Jute Corporation of 

India Ltd. v. CIT, has stated that the declaration of law is clear that the power of 

the appellate authority is co-terminus with that of the Assessing Officer. 

7.3 	I observe that the appellant has argued that in terms of Circular No. 7/97- 

Cus dated 31.03.1997, the case should have been adjudicated by the Commissioner of 

Customs when there is reduction in assessable value above Rs 10 lakhs. I find that 

the Circular dated 31.03.1997 was issued with reference to Circular No. 8/95-Cus., 

dated 23-1-1995, which clarified the position regarding adjudication of cases in 

accordance with the powers of adjudication at the relevant time. I find that the 

appellant has admittedly mentioned that the Act allows Additional Commissioner to 

adjudicate the case. Thus, I don't find arty force in the contention put forth by the 

appellant. 
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7.4 	I observe that the appellant has contested that classification of the goods 

has not been settled by the adjudicating authority. I find that in Para 43.19 of the 

show cause notice it has been alleged that the appellant No. 1 had imported the 

seized goods falling under CTH 71039100 by mis-declaring them as goods of CTH 

71031012, however, in the impugned order, the adjudicating authority has not given 

his findings on classification, which is requisite as the goods have not been 

confiscated absolutely and an option for redeeming the confiscated goods was given 

on payment of fine and appropriate Customs duty. 

7.5 	The appellant has argued that ()RI has no power to issue show cause notice 

under Sec4 ion 124 	the Act and pieced reliance on the judgment in the case of 

Navneet Kumar Vs UOI [2018(362) ELT 17.  (Cal)]. I find that the said case had been 

reversed by the Hon'ble High Court vide judgment in the case of DG, DRI Vs Navneet 

Kumar [2020 (371) ELT 270(Cal)]. 

7.6 	I observe that the appellant has argued that there has been no pre notice 

consultation in the matter in terms of Notification No. 29/2018-Gus (NT) dated 

02.04.2018. I find that pre notice consultation is prescribed for the cases where 

duty has been evaded and proposed to be recovered with interest, which is not the 

instant case. Hence, no pre notice consultation was required in this case. 

7.7 	The Appellant has contested the.. method adopted for valuation of the 

imported goods. I observe that firstly valuation of the imported goods was carried 

out on 13.08.2018 by three empanelled valuers, whose value varied from Rs. 24 lace 

to Rs. 1.25 crore against declared value of Rs. 1.80 crore, which itself indicated 

considerable over valuation. Further, as the three valuers given different description 

of the imported goods, in order to ascertain genuineness of the same, samples were 

got tested from Gem & Jewellery Export Promotion Counsel (GJEPC), Jaipur, where 

the goods were found to be "Natural Ruby (Glass filled)- Indication of clarity 

enhancement with lead glass in fissure/ cavities". As the report created further 

doubts, a panel of valuers comprising of one Govt approved valuer, specially 	. • 

empanelled for precious stones and one independent market expert was formed. 

Valuation was carried out on 03.01.2019 and both the valuers appraised almost similar 

value i.e. Rs.24,054/- and Rs.28,864/- respectively, out of which the higher value 

appraised by the independent valuer was considered as the value of the goods. I find 

that the case in hand is not a simple case of import. The facts of the case clearly 

indicate intentional inflation c) value of the goods, having minimal actual value, and 
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the transaction is not genuine. In such a situation, I find that Rule 3 to 8 of the 

Customs Valuation (Determination of value of imported goods) Rules, 2007 are not 

applicable and value of Hoods can be determined only under Rule 9, which has been 

adopted in the case. I find that though, the value considered by the Deptt was 

appraised by the independent valuer, however, the value is not significantly different 

from the value appraised by the empanelled specialized valuer Shri Manoj Kumar 

bhandia. Also the value adopted is higher than the value appraised by Shri bhandia. 

Therefore, I do not find any infirmity in the method of valuation adopted and 

considered as actual value by the investigation. 

7.8.1 I observe that the appellants have contested that their request for cross 

examination was rejected. I find that the whole case is based upon the statements 

of various per-sons and volt/at:on report, therefore the veracity of the statement of 

the persons is essential to be tested through cross examination in this case in the 

interest of justice. My views find support from the following judgments- 

i) Him Logistics Pvt. Ltd. Vs. Pr. Commnr. Of Customs [2016 (336) E.L.T. 15 

(bel.),I, wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Provisions of Section 
1388 of Customs Act, 1962 is in parimateria Section 9D of Central Excise Act, 
1944 - Considerable reliance on witnesses statement placed by respondent -
Impugned order does not indicate that any prejudice would be caused to 
Department by providing the petitioner the right of cross-examination - Denial of 
such right would prejudice to petitioner - Denial of petitioner's right of cross-
examination is contrary to law - Impugned order set aside - Adjudicating 
authority directed to fix a date within two weeks for cross-examination of 
witnesses." 

ii) Rajasthan Explosives & Chemicals Ltd. Vs. CCE, Jaipur-I [2017 (357) E.L.T. 

269 (Tri. - Del.)1, wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Cross-examination of 
person whose statement relied upon by adjudicating authority denied by 
adjudicating authority - Statement of such person cannot be used as evidence 
against appellant - Settled law that cross-examination has to be allowed normally 
before using such statements for confirmation of demand - If witnesses do not 
turn up for cross-examination, it is open to adjudicating authority to proceed with 
adjudication without relying on those statements." 

7.8.2 I, therefore, find it proper to remand the case for providing opportunity for 

cross examination o f the persons, whose statements and valuation reports have been 

relied upon. 

7.9.1 As regard penalties imposed by the adjudicating authority, I find that in the 

show cause notice dated 08.02.2019, it was alleged that the reason behind the gross 

overvaluation involved in the instant case is money laundering/ hawala. The modus 
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operandi is that some persons in the name of daily wagers were/ere importing rough 

precious stories of inferior quality from Hong Kong in connivance with export of the 

same on other name i.e. color stones at very low rate. These were procured at grossly 

overvalued prices, with the assistance of some members of the valuers' panel has the 

consignments declared to be of value corresponding to the declared value. On 

verifications of Import Export Code's (IECs) of subjected importers, it is noticed 

that most of consignments were imported by using the IECs issued in the name of 

dummy importers who were financially not capable to import the above said 

consignments. Moreover, in certain cases, the. importing firms were found to be non-

existent at the addresses given in the IECs. Further, it is also found that these were 

not actual importers and someone else is behind this to manage these import 

activities. These dummy persons allowed to those operators working for the 

masterminds to facilitate to over invoiced import of Rough precious stones in lieu of 

10 to 20 thousand Rupees. These dummy firms made business transactions and . • - 

banking transactions only for 5 to 6 months and after that the same were closed and 

new dummy firms were started. Turnover of most of dummy firms are more than 10 

crore, but income tax paid by them only in some thousand rupees. These dummy firms 

were used to import rough precious stones from Hong Kong by misdeclaring its value 

as Basic Customs Duty on import of rough precious stones is nil and IGST 

(Integrated Goods and Service Tax) is applicable at very low rate. 

7.9.2 It was alleged that in the instant case, M/s Aaradliya Impex has furnished 

wrong declarations, statement & documents suppressing the actual transaction value 

and not giving the complete description of the goods actually imported for making 

excess foreign remittance out of India than eligible by adopting the modes operandi 

as detailed above. Moreover, the importer himself is not the actual/ authentic 

importer but just the front or dummy on the basis of whose documents this modes 

operandi of illegal foreign transaction was to be affected. The facts of the huge 

overvaluation of the goods imported is clearly evident from the identification of the 

goads by Lab r‘eport of JGEPC, Joipur and valuation of the same by the panel of one 

Government approved valuer and one independent market expert. The adjudicating 

authority has found the allegations against each of the appellant truthful and 

imposed penalty under Section 112(a) Si (b)(iii) and 114AA of the Customs Act, 1962, 

as mentiorec' in. -1-!-;e p,-r;; 2.3 (iii), ;:v) 	(v) .a ..)o.ve. I find that the penalties imposed 

under Section 112(a) & (b)(iii) upon the appellants vide the said order do not 

commensurate with the provisions of law, as discussed in Para 5.1 above and 

considering the gravity of the case and the nefarious intent on the part of the 

appellants for illegal fund transfer, the amount of maximum penalties should have 

been imposed. 
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8. 	Therefore, the matter is remanded to the adjudicating authority with 

direction to pass speaking order, afresh, considering the above aspects and all other 

submissions put forth by the Appellant before him. 

(to 	ci 

aTRS7 (311'1'9) 

BY SPEED POST A.D./By E-mail 

(1) M/s Aradhya Impex, (Proprietor- Shri Anil Kumar Prajapat). 

Kumharon Ka Mohalla, Village- Shikhrani, 

Vijaynagar, Masuda, Distt- A jmer(Raj.) 

(2) Shri Ajit Tater(Join) 5/o Sh. Munna Lal Tater, 
Jain Colony, 27 Meel, Beawar Road, 

Bijayncgar, Dif.:tt- A jmer(Raj.) 

(3) Shri Ramesh Chond .Sharma 5/o 5h. Laxminarayan Sharma, 

335:  A jmeri Gate, Beawar, Distt- A jrner(Raj.) 

(4) 5hri Purshottum Kumar Join, 
T-16, Mayur Tower, Nehru Bazar, 

Jaipur- 302001 

• 
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