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310 Nc. 	 Ire no 	nt. 

M/s Om Industries, 
G-1-180 	(M),RIICC 
Xndustrial Area, 
Behror 

Order 	in 	Original 
No.V(GST)394/Om 
Industries/Dem/18/99 
dated 31.08.2020 

Assistant 
Commissioner, Central 

Goods and Service Tax 

Division-E, Behror 

Shri Shiv Charan Gupta,,'1.)prit•tw 

MIS Om Industries, 

G-1-180 (M), 

Area,Behror 
RIICO 	 Lidustria: 1  

Order 	in 	Original 
No.V(GST)394/0m 
ndustries/Dem/18/99 

dated 31.08.2020 

Assistant 

Commissioner, Central 

Goods and Service Tax 

Division-E, Behror 

Any person aggrieved by this Order-in-appeal nmy file an appeal or revision applies ion, as the case may be 
against such order, to the appropriate authority in the following way:- 
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I et,itl 	aterra zit rttem ante9 srsa tioni t :- 

1. This Order-in-Appeal is passed under section 107 of the Central Goods and Service Tax Act, 2017. 

zfF .314rff 3Tra3r 4,41,4 at-ci Lr 74-dr+7 31 	R, 2017 *1' UM 107 	Mita' 14,411 err 
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2. This copy of Order in Appeal is provided. free of cost to the appellant for their personal use. 
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3. Any person aggrieved by this order passed against him tinder section 107 of Central Goods and Service Tax 
Act, 2017, may file appeal before Goods and Service Tax Appellate Tribunal (GSTAT) in term of Section 
112 of the Central Goods and Service Tax Act. 2017 read with Rule 110, 111 of the Central Goods and 

Service Tax Rules, 2017and removal of difficulty Order No. 09/2019-CcnIral Tax dated 03.12.2019. 
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Form GST APL- 04 
[See rules 113 (1) & 1151 

Summary of the demand after issue of order by the Appellate Authority, Tribunal or Court 

Order No. - 	 165-166 (MAA) CGST/JPR/2021 	Date of order- 09.07.2021 

	

1 	 GSTIN/ Temporary ID/UIN- 	 08AJWPG6567F1ZM 

	

2 	 Name of the appellant - 	 (1) M/s Om Industries, G-1,180 (M), RHCO Industrial Arca, Behror, 
(2) Shri Shivcharan Gupta Proprietor of M/s Om Industries, G-1, 180 (M), RIICO 
Industrial Area, Behror, 
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Address of the appellant - 	 (1)111/s Om Industries, G-1,180 (M), RIICO Industrial Area, Behror, 
(2) Shri Shivcharan Gupta Proprietor of M/s Oni Industries, G-1, 180 (M), RIICO 
Industrial Area, Behror, 
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Order appealed against - 	 Number 010 No. Form GST DRC-07 issued vide C. No. V(GST)394/0m 
& Date 	Industries/Dem/18/99 dated 31.08.2020 
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Appeal no. 	 (1) Appeal No. APPLIJPII/CGST/AL/146/n1/2020 & 	 (2) Appeal No. 
APPLIJPR/CGST/AL/147/X11/2020 

	

6 	 Personal Hearing - 	 16.06.2021 

	

7 	 Order in brief - 	 Goods found short during physical verification at the premises of the appellant by way of clearing the 
goods clandestinely during the period July, 2017 to 05.06.2018. in contravention of provision s of Rules 
27, 46, 56, 59, 60,61, 86, 87 & 138 A of the CGST Rules, 2017. 
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Status of order- 	 Confirmed/Modified/ Rejected 
	

Appeal rejected 
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Amount of demand Confirmed (In Rs • 
Particulars Central Tax State/UT tax Integrated tax Cess Total 

Disputed 
Amount 

Determin 
ed 
Amount 

Disputed 
Amount 

Determin 
ed 
Amount 

Disputed 
Amount 

Determin 
ed 
Amount 

Disputed 
Amount 

Determin 
ed 
Amount 

Disputed 
Amount 

Determined 
Amount 

1 2 3 4 5 6 7 8 9 10 11 
a)Tax (1) 1627859 -- 1627859 — 50008 — — — 3305726 -- 
a) Tax (2) -- -- — — — — — — 0 — 
13) Interest — -- -- — — — -- Interest as 

applicable on 
total tax 

— 

c) Penalty (1) 1627859 -- 1627859 — 50008 — — — 3305726 -- 
c) Penalty (2) — — — -- — — — — 500000 — 
e) Penalty (3) — — -- -- — -- -- — 0 — 
d) Fees — — -- — -- -- -- -- -- — 
e) Others (RF on goods 
confiscated) 

1000000 — — — — 

.. 

-. -- — 1000000 — 

0 Refund — -- — — — — — -- — — 
TOTAL 8111452 

Place : 
Date : 
	 Jaipur 

09.07.2021 	 Signature> 	
44. 
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OFFICE OF THE COMMISSIONER (APPEALS)  
.•=jerz:f 	 rLf 4}--q 74' taw{ 

CENTRAL EXCISE,CUSTOMS AND CENTRAL GOODS & SERVICES TAX 
rzr Tr7-fa araff. TtTzr TrfkR. Tit R'r-J:1-, 7zrEAT 

NCRB, STATUE CIRCLE, JAIPUR-302005 (RAJ.)  

C. No. APPL/JPR/CGST/AL/146/XII/2020 	 Dated: 09.07.2021 
C. No. APPL/JPR/CGST/AL/146/XII/2020 

ORDERS IN APPEAL No.165 to 166 (MAA)/CGST/JPR/2021 
PASSED BY MANZOOR ALI ANSARI, ADDITIONAL COMMISSIONER (APPEALS), 

CENTRAL GOODS & SERVICES TAX, JAIPUR 

These two appeals have been filed under Section 107 of the Central 

Goods and Service Tax Act, 2017 (hereinafter also referred to as the 

"CGST Act") by M/s Om Industries, G-1, 180(M),RIICO Industrial Area, 

Behror (Raj) (hereinafter also referred to as the "appellant No.1") and Sh. 

Shiv Charan Gupta, Proprietor, M/s Om Industries, G-1, 180(M),RIICO 

Industrial Area, Behror (Raj) 	(hereinafter also referred to as the 

"appellant No.2") against the Order in Original No. DRC-07-

V(GST)394/Om Industries/Dem/18/99 dated 31.08.2020 (hereinafter 

referred to as the "impugned order") passed by the Assistant 

Commissioner, Central Goods and Service Tax Division-E, Behror 

(hereinafter referred to as the "Adjudicating authority"). As common issue is 

involved in both the appeals therefore, I take up the same for decision 

simultaneously. 

S.No. Appeal No. Order 	in 	Original 	No 	& 	date 
(Impugned order 

1 C. No. PPL/JPR/CGST/AL/146/XII/2020 V(GST)394/Om 	Industries/Dem/ 
18/99 dated 31.08.2020 

2 C.No.APPLOPR/CGST/AL/147/XII/2020 V(GST)394/Om 	Industries/Dem/18/ 
99 dated 31.08.2020 

2. 	Brief facts of the case: 

2.1 M/s Om Industries, G-1-180(M), RIICO Industrial Area, Behror 

registered with GST vide GSTIN 08AJWPG6567F1ZM and engaged in the 

manufacture and supply of Weldmesh/ Weldmesh (Jail) falling under 

Chapter Heading No.7314 of GST Tariff, who appeared to have evaded 

GST amounting to (i) Rs.31,63,814/- (CGST Rs.15,56,903/- 	SGST 

Rs.15,56,903/- + IGST Rs.50,008/-) in respect of 374312 Kgs of GI 

Welmesh/Welmesh Jali/Barbed Wires etc. valued at Rs.1,75,76,741/-as 

mentioned in Challans issued by the appellantg; (ii) Rs.1790/- (CGST 

Rs.895/- + SGST Rs.895/-); in respect of 150.8 Kgs goods valued at 

2 
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Rs.9,940/- as mentioned in Note Book maintained by the appellant; &(iii) 

Rs.1,40,122/- (CGST Rs.70,061/- + SGST Rs.70,061/- ) in respect of 

goods found short during physical verification at the premises of the 

appellant, by way of clearing the goods clandestinely during the period 

July, 2017 to 5.6.2018 in contravention of provisions of Rules 27, 46, 56, 

59, 60, 61, 86, 87 & 138A of the CGST Rules, 2017 read with Sections 31, 

35(1), 37, 38, 39 & 49 of Central Goods & Service Tax Act., 2017 (CGST 

Act., 2017)/Sections 31, 35(1), 37, 38, 39 & 49 of the Rajasthan State 

Goods & Service Tax Act., 2017 (RSGST Act., 2017) & IGST Act, 2017. 

The said evaded GST amounting to Rs.33,05,726/- appeared recoverable 

from the appellant along with interest under the provisions of Section 74 

read with Section 50 of the CGST Act., 2017/ Section 74 read with Section 

50 of RSGST Act, 2017 & IGST Act, 2017 read with Rule 142 of CGST 

Rules, 2017. It also appeared that the seized goods viz. 1033.900 Kgs of 

GI Weldmesh (Finished Goods) valued at Rs.56,952/-, 21054.550 Kgs of 

Weldmesh Jali (Finished Goods) valued at Rs.10,99,679/- and 8750.200 

Kgs of HB Wire (Raw Material) valued at Rs.3,63,833/- all attracting GST 

@ 18% (Total Value of Rs.15,20,464/- involving GST of Rs.2,73,684/-) 

appeared liable for confiscation under the provisions of Section 130 of the 

CGST Act., 2017/ Section 130 of the RSGST Act, 2017. The appellant also 

appeared liable for penal action under Section 122(1) of the CGST Act, 

2017/ Section 122(1) of the RSGST Act, 2017 read with Section 20 of the 

IGST Act, 2017. Further it appeared that Shri Shiv Charan Gupta, 

Proprietor and Shri Naval Kishor Sharma, Accountant & Authorised 

Signatory of M/s Om Industries were personally involved in evasion of the 

said GST, hence, they appeared liable to penalty under Section 122(3) of 

the CGST Act, 2017/ Section 122(3) of the RSGST Act, 2017 read with 

Section 20 of the IGST Act, 2017. Further, the transporters who have 

transported the clandestinely supplied goods without accompanied by any 

invoice or E-way Bill therefore also appeared liable for penal action under 

Section 122(3) of the CGST Act, 2017/RGST Act, 2017. Facts are 

enumerated below:- 

2.2 Based on a specific intelligence and after discussion with the 

Commissioner & Additional Commissioner about the intelligence inputs, 

the Anti-Evasion Team of CGST Division-E, Behror under the supervision 

of the Jurisdictional Assistant Commissioner, Organized Nakabandi near 

Gunti. On seeing vehicle No.RJ-32 GB 1912, the officers gave indication to 

stop the vehicle to check the goods being carried therein, but the Vehicle 

driver instead of stopping the vehicle, speeded it up. The Anti-Evasion 

3 
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officers chased the vehicle and caught after chasing half an Kilometer and 

asked the Vehicle Driver to show the documents accompanied with the 

goods. The Vehicle Driver Shri Nagar Mal gave a invoice bearing S.No.53 

dated 5.6.2018 of M/s Om Industries, G-1-180(M), RIICO Industrial Area, 

Behror, E-Way Bill No. 7910 1363 7322 dated 5.6.2018 at 11:38 AM both 

containing GSTIN: 08A8AJWPG6567F1ZM. The said invoice was covering 

945 Kgs of GI Weldmesh valued at Rs.52,055/, CGST Rs.4685/-, SGST 

Rs.4685/- (GST Rs.9370). Prima- facie, as per eye estimation, it was 

observed that the goods loaded in the Vehicle are much excess than that 

shown in Invoice, therefore, the Vehicle Driver was asked for weighment 

of goods at nearest Dharmkanta. The driver stated that the nearest 

Dharmkanta is at Sotanala which is on the way. Therefore, Anti-Evasion 

officers along with vehicle reached at M/s Shri Mahesh Dharmkanta, 

Sotanala, Behror and got the vehicle weighed along with goods vide 

Dharmkanta Slip No. 4759 dated 5.6.2018 at 12:18 hrs. As per the 

Dharmkanta slip, net weight of the Goods was found to be 1885 Kgs. 

Since, the Goods were significantly found excess from the invoice 

quantity, therefore, keeping in view of the excess clearances of evasion 

prone goods in comparison to taxable goods being carried in a vehicle, 

Anti-Evasion Officers asked the Vehicle Driver to carry the vehicle in CGST 

office, Behror. 

2.3 After reaching the vehicle at CGST office, Statement of the Vehicle 

Driver were recorded in prescribed Form GST MOV-01 and order was 

issued for physical verification/Inspection of the Vehicle, Goods and 

documents in the Form GST MOV-02. During physical verification of the 

goods and Vehicle No. RJ-32 GB 1912, conducted in the presence of Shri 

Nagar Mal, Driver of vehicle, a hand written Kachhi Parchi No.72 dated 

5.6.2018 which reads "4-idicA - Lilac! (Rid) 945 X 65 Bill # 945 X 63/50 + 

60008/-" alongwith a Weighment Slip No. 1259 dated 5.6.2018 of M/s. 

Raath Dharmkanta showing Net Weight 1890 Kgs and generating Time 

11:18 AM were recovered by the Anti-Evasion Officer from the Dash Board 

of the Vehicle. Therefore excess quantity of 945 Kgs goods valued at 

Rs.52,055/- involving GST of Rs.9,370/- (CGST Rs.4685/- + SGST 

Rs.4685/-) and Vehicle No. R3-32 GB 1912 were detained vide order of 

detention under Section 129(1) of the CGST Act, 2017 in the Form GST 

MOV-06. A Notice of demand was issued in the Form of GST MOV -07. 

2.4 Since, the goods and conveyance were liable for confiscation, 

therefore, subsequently a notice of demand of Tax and imposition of fine 
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& Penalty was issued to M/s Om Industries in the Form GST MOV-10, on 

5.6.2018 under provisions of Section 129(3) of the CGST Act, 2017 and 

fixed the date of personal hearing for 7.6.2018. M/s Om Industries vide 

their letter dated 5.6.2018 informed that P.H. may be conducted on 

5.6.2018 instead of 7.6.2018. Shri Naval Kishor, Authorised Signatory of 

M/s Om Industries submitted that they are fully satisfied with the 

proceedings and have no objection in this regard. They will deposit the 

said liability by 6.6.2018. The Assistant Commissioner vide order No.1 

dated 5.6.2018, issued in the Form GST MOV-11, confirmed GST liability 

of Rs.9,370/- (CGST Rs.4685/- + SGST Rs.4685/-), imposed penalty of 

Rs.9,370/- and ordered for confiscation of said goods valued at 

Rs.52,055/- and vehicle No. RJ-32 GB 1912. However, an option was 

given to release the same on payment of GST Rs.9,370/- (CGST 

Rs.4685/- + SGST Rs.4685/-), penalty Rs.9,370/- Fines Rs.9,370/- and 

Rs.9,370/- in lieu of confiscation of said goods valued at Rs.52,055/- and 

vehicle No. RJ-32 GB 1912. M/s Om Industries deposited the GST 

amounting to Rs.9,370/-, Penalty Rs.9,370/-, Fine of Rs.9,370/- in lieu of 

confiscation of goods and Fine of Rs.9,370/- in lieu of confiscation of 

Vehicle vide Challans CPIN: 18060800028500 and CPIN: 

18060800028560 both dated 6.6.2018 (Total Rs.37,480/-) in respect of 

clandestinely removed 945 Kgs Weldmesh detained by AE team Behror. 

Since, M/s Om Industries had deposited the entire dues Rs.37,480/- as 

confirmed by the Assistant Commissioner vide order dated 5.6.2018, vide 

Challans CPIN: 18060800028500 and CPIN: 18060800028560 both dated 

6.6.2018, therefore, the said goods and vehicle were released vide release 

order dated 6.6.2018. 

2.5 	The facts were brought to the Notice of the Commissioner and 

Additional Commissioner, CGST Commissionerate, Alwar. The Additional 

Commissioner, CGST Commissionerate, Alwar, issued a S.W. No. 4 dated 

5.6.2018 for search of factory premises of M/s. Om Industries, G-1-

180(M), RIICO Industrial Area, Behror. In compliance of the Search 

Warrant No.4 dated 5.6.2018, the Anti-Evasion team of the CGST 

Division-E, Behror searched the factory premises of M/s. Om Industries, 

G-1-180(M), RIICO Industrial Area, Behror in the presence of the 

Proprietor, Authorized Signatory and two independent witnesses on 

5.6.2018. The CGST officers examined the records lying in the factory 

premises and conducted physical verification of the stock of Finished 

Goods and Raw-materials lying in the factory premises. 

5 
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2.6. 	On physical verification of the goods conducted by the Anti Evasion 

Officers in presence of Shri Shiv Charan Gupta, Proprietor of M/s Om 

Industries, Shri Naval Kishor, Authorised Signatory of M/s Om Industries 

and two independent panch witnesses, a quantity of 1033.900 Kgs of GI 

Weldmesh (Finished Goods) valued at Rs.56,952/-, a quantity of 

21054.550 Kgs of Weldmesh Jali (Finished Goods) valued at 

Rs.10,99,679/-, a quantity of 8750.200 Kgs of HB Wire (Raw Material) 

valued at Rs.3,63,833/- all attracting GST @ 18% (Total Value of 

Rs.15,20,464/- involving GST of Rs.2,73,684/-) were found excess than 

the stock position declared as per records maintained by M/s Om 

Industries. Also, a quantity of 16430 Kgs of GI Wire (Raw Material) valued 

at Rs.7,78,453/- attracting ITC/GST @ 18% were found short than the 

stock position declared as per records maintained by M/s Om Industries. 

The goods found excess were seized under panchnama/INS Report dated 

5.6.2018 under the provisions of Section 67(2) of the CGST Act, 2017 

readwith Rule 139(2) of the Central Goods and Service Tax Rules, 2017 

and were handed over to the Proprietor of M/s Om Industries, G-1- 

180(M), RIICO Industrial Area, Behror under the proper Form GST INS-

02. Further, Purchase records and sale invoices for the period 01.7.2017 

to 5.6.2018 & some incriminating documents were also resumed. The 

proprietor of M/s Om Industries could not give any satisfactory reply in 

respect of such huge quantity of un-recorded stock as well as shortage of 

raw-material. 

3 	Summons bearing C.No.IV-06(15)AE/E-way Bill/Om Industries/BHR/ 

2018/ 1818 dated 06.06.2018 was issued to Shri Shiv Charan Gupta, 

proprietor of M/s Om Industries, G-1-180(M), RIICO Industrial Area, 

Behror for appearance on 7.6.2018. In compliance to the said Summons, 

Shri Shiv Charan Gupta, proprietor of M/s Om Industries appeared on 

7.6.2018 and tendered his statement under section 70 of the CGST Act, 

2017, wherein, he stated that he is proprietor of M/s Om Industries which 

started from the year 2015; that the said firm M/s Om Industries is 

engaged in the manufacture of GI Weldmesh/ H.B. Weldmesh (Jali) falling 

under Chapter Heading 7314 of GST Tariff and registered with GST vide 

GSTIN 08AJWPG6567F1ZM for manufacture and supply of goods; that for 

manufacturing the Weldmesh (Jali) two machines are installed in his 

factory premises; that the capacity of these machines are 1 Ton to 2.5 

Ton per day depending upon the Thickness, size of the Weldmesh; that 

the main raw materials namely GI Wire, HB Wire fall under chapter 

heading 7213/7217 of GST Tariff; that the GI Wires are used for 
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manufacture of GI Weldmesh/H.B. Weldmesh (Jail); that raw material i.e. 

GI Wires and HB Wires were mainly procured from M/s Shubham 

Fertilizers and Chemicals, SCO 102, lst  Floor, Pocket A, Sector-14, Hisar 

(Haryana); M/s Tejcoke Unit-II, 104 B/C, 1 Light Industrial Area, Bhilai; 

that on 5.6.2018 they had cleared a quantity of 1890 Kgs of GI Weldmesh 

valued at Rs.1,22,850 at 11:38 AM through Mahindra Bolero Pick Up 

Registration No. RJ-32 GB 1912 for supply to M/s Mangal Udyog, Jaipur 

Road, Paota (GSTIN: OSABCPA6769R1Z0), but they had issued tax invoice 

No.53 and E-way Bill No.7910 1363 7322 for 50% quantity only and 

remaining 50% quantity i.e. 945 Kg was cleared through Kachhi Parchi 

No.72 dated 5.6.2018; that they had cleared the said 50% quantity 

without cover of invoice as per direction of M/s Mangal Udyog, Paota with 

intent to evade payment of GST and to earn extra money, but the Anti 

Evasion Officers of Central Goods & Service Tax Division-E, Behror caught 

the said goods in transit at Gunti, Behror; that the Anti-Evasion team of 

the CGST Division-E, Behror also searched his factory premises on 

5.6.2018 in the presence of himself, Shri Naval Kishor, Authorized 

Signatory and two independent witnesses and also conducted physical 

verification of the finished goods and raw-material lying in the factory 

premises with the help of his factory labour, technical persons and 

Authorised Signatory; that during physical verification of stock of Finished 

Goods as well as Raw Material, 1033.900 Kgs of GI Weldmesh (Finished 

Goods) valued at Rs.56,952/-, 21054.550 Kgs of Weldmesh Jali (Finished 

Goods) valued at Rs.10,99,679/- and 8750.200 Kgs of HB Wire (Raw 

Material) valued at Rs.3,63,833/- all attracting GST @ 18% (Total Value 

of Rs.15,20,464/- involving GST of Rs.2,73,684/-) were found excess in 

comparison to the stock position of their statutory records maintained on 

Computer in Tally; that a quantity of 16430 Kgs of GI Wire (Raw Material) 

valued at Rs.7,78,453/- attracting ITC/GST @ 180/0 was found short than 

the stock position of their statutory records maintained on Computer in 

Tally; that he was fully satisfied with the physical verification of stock 

conducted by the Anti Evasion Officers. 

3.1 On being asked about the reasons of such huge difference between 

physical stock position and stock recorded in statutory records, he stated 

that they had not verified the stock physically since long. However, he 

stated that the stock of Raw Material as well finished goods found excess, 

might be due to excess receipt of the Raw-material from the above 

suppliers, however, he did not know from whom the said goods(Raw 

Material) were received excess than the purchased quantities. As regards, 

7 



File No.GAPPL/ADC/GSTP/943/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

APPL/JPR/CGST/AL/146&147/X11/2020 

the shortage of Raw-Material, he stated that the same might be used in 

the manufacture of GI Weldmesh and which might be cleared without 

payment of GST alongwith goods supplied on Tax invoice. The 1033.900 

Kgs of GI Weldmesh found excess and kept to clear without payment of 

GST was also manufactured from the said 16430 Kgs of GI Wire found 

short from the recorded quantity. As regards, the shortage of Raw-

Material, he stated that out of the total shortage of 16430 Kgs of GI Wire 

(Raw Material), a quantity of 1033.900 Kgs was used in the manufactured 

GI Weldmesh. He further stated that he is ready to deposit fine & 

penalties in respect of goods found excess than the recorded stock and 

ITC/GST and penalty in respect of Raw Material found short; that the 

invoice wise and month wise details of goods produced, sold, value, GST 

paid etc. as well as month wise details of Raw Material purchased, ITC 

taken, GST paid on Reverse Charge Mechanism will be provided within 

three days. The said statement was typed by Shri Naval Kishor, 

Accountant & Authorised Signatory of M/s Om Industries. 

4. As per the CGST provisions, the said liability was required to be 

uploaded on common portal and therefore the CGST officers tried to 

upload the reports in respect of inspection of goods in transit as well as 

lying in the factory/business premises but same could not be uploaded 

due to technical problems. Further, M/s. Om Industries was/is under 

administrative control of state authorities, therefore, the Assistant 

Commissioner, SGST, Shajahanpur was requested to create liabilities in 

electronic liability ledger and appropriate the deposited amount against 

liability ledger. Further, it was also intimated that during examination of 

records, some incriminating documents were found which were resumed 

for further examination and scrutiny and after completion of investigation, 

final report will be submitted. 

5. On scrutiny of the challan book resumed from the factory premises 

of the assessee, it was noticed that vehicles mentioned in the challan book 

were sent for weighment at M/s Shri Balaji Dharam Kanta, NH-8, Delhi-

Jaipur Road, Dehmi, Behror; M/s Shri Shyam Dharm Kanta, Alwar Road, 

Behror and M/s Prakash Computerized Dharam Kanta, Alwar Road, 

Behror. Further, the documents, resumed from the factory premises were 

examined and it was found that the assessee had issued the invoices 

bearing Nos. 23 dtd. 28.7.2017, 24 dtd. 29.9.2017, 26 dtd. 1.8.2017, 31 

dtd. 10.8.2017, 34 dtd. 11.8.2017, 36 dtd. 12.8.2017, 63 dtd. 16.9.2017, 

67 dtd. 19.9.2017, 70 dtd. 25.9.2017, 85 dtd. 6.10.2017, 99 dtd. 
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2.11.2017, 102 dtd. 4.11.2017, 109 dtd. 1.12.2017, 137 dtd. 20.1.2018 

and 40 dtd. 23.5.2018 against the Delivery Challan Numbers 1 dtd. 

28.7.2017, 2 dtd. 29.9.2017, 3 dtd. 1.8.2017, 4 dtd. 10.8.2017, 5 dtd. 

11.8.2017, 6 dtd. 12.8.2017, 8 dtd. 16.9.2017, 9 dtd. 19.9.2017, 10 dtd. 

25.9.2017, 11 dtd. 6.10.2017, 12 dtd. 2.11.2017, 14 dtd. 4.11.2017, 32 

dtd. 1.12.2017, 49 dtd. 20.1.2018 and 61 dtd. 23.5.2018 but no invoice 

has been issued in respect of remaining Delivery Challan Number. 

However, Delivery Challan No.37 has been cancelled and Delivery Challan 

No.60 has not been issued. Therefore, letters dated 15.6.2018 were 

issued to all three Dharm Kantas, requesting them to provide the 

weighment slips or weighment details in respect of Vehicles mentioned in 

the challan book. 

5.1 On examination of Note Book resumed from the factory premises it 

was found that the said Note Book was containing the printed serial 

numbers, but maximum printed page numbers were found missing. In 

the said Note Book, the printed serial number 25 to 73 viz. Page No. 25, 

29, 30, 31, 32, 33, 35, 36, 37, 38, 39, 40, 40, 42, 43, 45, 46, 47, 48, 49, 

50, 55,  55, 57, 59, 60, 60, 61, 61, 62, 63, 68, 70, 71, 72, 73 (printed 

page number 40, 55, 60 & 61 are available in both copies) were available. 

A chart was prepared on the basis of Note Book resumed from the factory 

premises. 

6. Summons bearing C.No.IV-06(15)AE/E-way Bill/Om Industries/ 

BHR/ 2018/ 1985 dated 19.06.2018 was issued to Shri Shiv Charan 

Gupta, proprietor of M/s Om Industries for appearance on 21.6.2018 but 

Shri Gupta did not appear in compliance of said summon. Again Summons 

bearing C.No. IV-06(15)AE/E-way Bill/Om Industries/BHR/2018/ 2063 

dated 25.06.2018 was issued to him for appearance on 26.6.2018 but he 

again did not appear in compliance of said summon. Another Summons 

bearing C.No. IV-06(15)AE/E-way Bill/Om Industries/BHR/2018/2116 

dated 28.06.2018 was issued to Shri Shiv Charan Gupta, proprietor of M/s 

Om Industries for appearance on 2.7.2018. In compliance to the said 

Summons, Shri Shiv Charan Gupta, proprietor of M/s Om Industries 

appeared on 2.7.2018 and tendered his statement under Section 70 of the 

CGST Act, 2017, wherein, he stated that he is proprietor of M/s Om 

Industries, G-1-180(M), RIICO Industrial Area, Behror and fully 

responsible for all matters related to his said firm including non/short 

payment of GST; that he is submitting the copies of sales register 

• 
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containing the details, Name of buyer, Sale Value, Gross Value, Tax 

amount CGST, SGST, IGST payable/paid for the period from July 2017 to 

May 2018; Copies of purchase register containing Purchase Value, Gross 

Value, Tax amount CGST, SGST, IGST payable/paid, Value, Credit of 

CGST, SGST & IGST and GST paid during the period July 2017 to May 

2018; and copies of Balance Sheets (profit & loss accounts) for the year 

2015-16 and 2016-17 & provisional Balance Sheet (profit & loss account) 

for financial year 2017-18. 

6.1 	He stated that the requisite weighment Slips in respect of goods 

moved through delivery challans bearing Nos 1 to 61, were not available; 

that during the search of his factory premises resumed records viz. 

purchase and sale invoices for the period July 2017 to 5.6.2018; a file 

containing miscellaneous document, Delivery Challan Book and a Note 

Book which were available in his factory premises were belonging to his 

business/factory; that they have weighing scale of a capacity of 500KGs, 

therefore, maximum times weighment of goods is done in his factory 

premises. However, whenever they have a order of supply of goods in a 

substantial quantity or if the buyer required that the goods should be 

weighted at weighing bridge (Dharm Kanta), they prepare the Delivery 

Challan for movement of goods for weighment at Dharm Kantas, before 

preparing the invoice and generating E-Way Bill. In the Delivery Challans, 

they make the entries of Name of Dharm Kanta, Date, Name of Buyer, 

Details of Items, Nos. of Bundles/Packages and Vehicle Number; that 

these delivery Challans have been prepared by his Accountant Shri Naval 

Kishor who was looking after all the work of receipt, dispatch, maintaining 

all records and preparation of invoices and delivery Challans, generating 

E-way Bills etc.; that he had strictly instructed him that whenever 

weighment of goods is required through Dharm Kanta, goods should be 

moved to Dharm Kanta for weighment through these Delivery Challans, 

accordingly, he prepared these Delivery Challans. 

6.2 He further stated that he had perused the Note Book and in the said 

Note Book, details of supply of goods belonging to his business premises 

have been made; that the said Note Book is containing pre-printed serial 

Number in duplicate copies; that the said Note Book is used for calculating 

the total quantity, value etc. before preparing the invoice; that in the said 

Note Book, Date, Party's name, Description/Specification of goods, 

Numbers of Bundle, Quantity, Rate, Value, Freight, if any, paid, Vehicle 
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Number etc. have been mentioned; that in the cases where goods were 

sold on cash basis, date, description of goods, quantity, and amount 

received (cash) have been mentioned; that in the said Note Book details 

of supply of goods have been mentioned on 36 Pages (hand written 

numbering given by the Anti-Evasion Officers) started from printed serial 

number 25 to 73 viz. Page No. 25, 29, 30, 31, 32, 33, 35, 36, 37, 38, 39, 

40, 40, 42, 43, 45, 46, 47, 48, 49, 50, 55, 55, 57, 59, 60 60, 61, 61, 62, 

63, 68, 70, 71, 72, 73; that the printed page number 40, 55, 60 & 61 are 

available in both copies and containing same details; that the description 

of goods, Welmesh Jali, GI Weldmesh, Barbed Wire, Cow Chain, Chain 

Link Jali as mentioned in the Note Book are belonging to his firm namely 

M/s Om Industries, G-1-180(M), RIICO Industrial Area, Behror, M/s Gupta 

Wires Industries, G-1-180(N), RIICO Industrial Area, Behror and M/s 

Gupta Chain, G-1-232, RIICO Industrial Area, Behror; that all goods as 

mentioned in the Note Book were supplied on payment of GST on the 

proper invoices issued from the said firms, except a quantity of 150.6 Kgs 

valued at Rs.9,940/- (mentioned at Note Book printed page No. 25 and 

hand written page No.1) supplied without issuance of any invoice and 

without payment of GST; that he has prepared a chart of the goods 

mentioned in the Note Book vis-a-vis invoices issued against said goods 

from the above firms, containing the page wise details of the goods 

mentioned in the Note Book vis-a-vis invoices issued by the above firms 

and submitted signed copy of the same; that the copies of invoices issued 

by his firm M/s Om Industries, G-1-180(M), RIICO Industrial Area, Behror 

during the period 1.7.2017 to 5.6.2018 were already resumed by the 

CGST officer on 5.6.2018 and copies of invoices issued by M/s Gupta 

Wires Industries, G-1-180(N), RIICO Industrial Area, Behror and M/s 

Gupta Chain, G-1-232, RIICO Industrial Area, Behror against such Note 

Book were being submitted. 

6.3 that the above firms M/s Gupta Wires Industries, G-1-180(N), RIICO 

Industrial Area, Behror and M/s Gupta Chain, G-1-232, RIICO Industrial 

Area, Behror are proprietorship concerns and his wife Smt. Bhawna Gupta 

and brother Shri Hitesh Gupta are proprietor of these firms respectively; 

that M/s Gupta Wires Industries, G-1-180(N), RIICO Industrial Area, 

Behror is engaged in manufacture of Barbed Wire, Chain Link Jali and M/s 

Gupta Chain, G-1-232, RIICO Industrial Area, Behror is engaged in the 

manufacture of Cow Chain; that after introduction of GST, the financial 

condition of his and his wife's firm M/s Gupta Wires Industries, G-1-

180(N), RIICO Industrial Area, Behror were not good, therefore, his 

• 

11 



• File No.GAPPL/ADC/GSTP/943/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

APPL/JPR/CGST/AL/146&147/X11/2020 

accountant namely Shri Naval Kishor also looked after the accounts work 

viz. preparation of invoices, maintenance of sale and purchase register 

etc. of his wife's firm, therefore, calculation of quantity, value etc. of both 

firms have been mentioned in the said Note Book but invoices were raised 

from the respective firms; that on 28.5.2018, M/s. B.D. Enterprises, 

Ballabhgarh (Faridabad) was supplied Barbed Wire, GI Wire, Chain Link 

Jali and a quantity of 600 Kgs of Cow Chain, therefore, entries of the Cow 

Chain has also been mentioned in the Note Book and the said 600 Kgs 

Cow Chain was cleared on proper invoice No.14 dated 28.5.2018 by M/s 

Gupta Wires Industries, G-1-180(N), RIICO Industrial Area, Behror. He 

further stated that above three firms are registered in GST separately; 

that missing pre-printed serial numbers viz. 1 to 24, 26 to 28, 34, 41, 44, 

51, to 54, 56, 58, 64 to 67 and 69 (Total pages 41 pages) of Note Book, 

might have been used in rough calculation, but exactly, he do not know. 

However, as per his knowledge, they generally issued invoice after selling 

the goods. 

6.4 that he has perused the Challan Movement Book resumed from his 

factory premises on 5.6.2018 and he stated that these Challan are 

prepared for weighment of goods which are to be supplied on invoices; 

that they have not issued any invoice against Delivery Challan Nos. 7 dtd. 

8.9.2017, 13 dtd. 3.11.2017, 15 dtd. Not mentioned, 16 dtd. 9.11.2017, 

17 dtd. 11.11.2017, 18 dtd. 13.11.2017, 19 and 20 both dtd. 16.11.2017, 

21 dtd. 17.11.2017, 22 dtd. 19.11.2017, 23dtd. 21.11.2017, 24 dtd. 

22.11.2017, 25 dtd. 23.11.2017, 26 dtd. 26.11.2017, 27 dtd. 27.11.2017, 

28 dtd. 28.11.2017, 29 and 30 both dtd. 29.11.2017, 31 and 33 both 

dtd. 1.12.2017, 34 dtd. 2.12.2017, 35 and 36 both dtd. 3.12.2017, 38 

dtd. 6.12.2017, 39 dtd. 8.12.2017, 40 and 41 both dtd. 9.12.2017, 42 

dtd. 	13.12.2017, 	43 dtd. 	15.12.2017, 44 	dtd. 28.12.2017, 	45 dtd. 
29.12.2017, 46 dtd. 2.1.2018, 47 dtd. 6.1.2018, 48 dtd. 	9.1.2018, 50 

dtd. 29.1.2018, 51 dtd. 2.2.2018, 52 dtd. 23.2.2018, 53 dtd. 10.3.2018, 

54 dtd. 14.3.2018, 55 dtd. 21.3.2018, 56 dtd. 22.3.2018, 57 dtd. 

23.3.2018, 58 dtd. 28.4.2018 and 60 dtd. 30.4.2018; that the Delivery 

Challan No.37 dated 4.12.2018 was canceled due to cancellation of order 

and delivery Challan No. 59 left blank i.e. not issued; that there may be 

possibility of supply of goods without legal invoices or there may be 

possibility of cancellation of order by the buyer; that at present he is not 

in a position to explain because this work was looked after by his 

accountant Shri Naval Kishor Sharma, who has left the job. 
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6.5 	On being asked as to why he had supplied/cleared the goods 

without issuance of invoice or without generating E-way Bill, he replied 

that he did not know as these work were dealt by his accountant. On 

being further asked about having any documentary evidence i.e. exact 

weight (Weighment slip etc.) and value of goods supplied without issuance 

of proper invoice in respect of said Delivery Challans, he replied that after 

supply of goods and receipt of payments of goods, such Kacha Bill 

invoices and other records were destroyed by both sides i.e. themselves 

and their receiver's end. They do not have any evidence in this regard; 

that the exact value of goods cleared without cover of invoices is not with 

him but the value can be taken from the legal invoices issued at the 

nearest time of such supplies/clearances; that the payment in respect of 

goods supplied/cleared through Kachhi Parchi/Bill was received in cash; 

that he had supplied the goods through private transport vehicles, but he 

did not know the name of such private vehicle transporter and also did not 

know the name and address of the vehicle Owners/Drivers; that maximum 

materials were procured from dealers, because the dealers easily sold the 

goods on kachha bill without issuing legal invoices and after receipt of 

goods, such bills are destroyed; that the payments of such Raw-

Materials/inputs procured without payment of GST, are made in cash; that 

the name & address of such dealers/manufacturers, who supplied the 

goods without payment of GST/Kachha Bill, is not known to him. 

6.6 On being asked about deposition of GST payable on the goods 

supplied/cleared without payment of GST and mentioned in Delivery 

Challans/Note Books, he replied that at present he did not know the exact 

quantity and value of goods. However, if any GST is found payable, the 

same will be paid by him. 

	

7. 	Further, Summons dated 05.07.2018 was issued to Shri Shiv 

Charan Gupta, proprietor of M/s Om Industries, G-1-180(M), RIICO 

Industrial Area, Behror to appear on 09.07.2018 but Shri Shiv Charan 

Gupta also did not appear in compliance of the said summons, however, 

Shri Shiv Charan Gupta appeared before Superintendent (AE) on 

12.07.2018 and voluntarily tendered his statements under Section 70 of 

the CGST Act, 2017, wherein, he stated that as per the above Summons, 

he had to attend office on 9.7.2018 but due to some urgent domestic 

work, he could not attend office on 9.7.2018; that he tried to his best to 

traceout the weighment slips in respect of goods moved through delivery 

challans bearing Nos 7 to 60 but could not be tracedout; that as per his 
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knowledge, he had supplied the goods of a quantity of 132.69 MT 

approximately valued at Rs.61,69,921/- involving GST of Rs.11,10,586/-

to various parties without issuance of invoices and a detailed chart of such 

Delivery Challans has been prepared by him which is being submitted; 

that the Raw Material of a quantity of 16.430 MT of GI wire found short 

during the physical verification, were used in manufacture of 16.430 MTs 

GI Weldmesh which was supplied/sold without issuance of invoices and 

without payment of GST; that the value and GST of the said short 

quantity has been included in the said chart. Therefore, the said short 

quantity may be considered in the said Challans. 

7.] 	On being asked about having any evidence of cancellation of Challan 

as claimed in his chart, he stated that he haven't any documentary 

evidence but in some cases, the goods were supplied either next day or 

some party cancelled the order after preparation of Delivery Challans, but 

could not be cancelled by his Accountant inadvertently; that GST payable 

on the 132.69 MTs of GI Weldmesh (86.840 MT) and Welmesh Jali 

(45.850 MT) as detailed in chart will be deposited by him alongwith 

interest and penalty payable in terms of the provisions CGST Act, 2017 

and Rules made thereunder, within a week's time. 

7.2 He further stated that he tendered his above statements voluntarily 

without any fear or favour, without duress and in his full sense and after 

due consultation with his advocate; that the above statements were again 

read over by him and being in full agreement with the statements as true 

to the best of his knowledge and belief, he appended his dated signature 

as a token of its correctness. 

8. The Superintendent(AE) issued Summons bearing C.No.IV-

06(15)AE/E-Way Bill/Om Industries/BHR/2018/2345 dated 19.7.2018 to 

Shri Shiv Charan Gupta, Proprietor for appearing on 23.7.2018 and 

delivered the same by hand on the same day i.e. 19.7.2018. 

8.1 Shri Shiv Charan Gupta, proprietor of the appellant vide his letter 

dated 19.7.2018, received through Speed Post on 20.7.2018, submitted a 

photocopy of Notarized Affadavit dated 18.07.2018 in which it has been 

mentioned that his statement recorded on 12.07.2018 at 02:00 PM 

(Approx.) under Summon No.2195 dated 5.7.2018 in front of 

Superintendent, was under threat & duress, as such, it was not his 

voluntary statement and was recorded under duress; It was promised to 

him that the issue is to be resolved on the basis of acceptance of the 
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figure mentioned there in and the officer continuously pressurized him for 

signing the statement; that he was summoned earlier and he physically 

presented every time and waited for the whole day but actual statement 

was not recorded at the same time; that the officers before whom he 

presented, continuously pressurized for acceptance of the facts mentioned 

in the Challan book and forced to sign mentioning the goods supplied to 

the parties as mentioned in the challan book; that the facts mentioned 

therein are not correct. 

8.2 Further, Shri Shiv Charan Gupta instead of appearing before the 

Superintendent on 23.7.2018, in compliance of Summons dated 

19.7.2018, vide his letter dated 23.07.2018 addressed to the Assistant 

Commissioner, CGST Division, Behror, requested to provide photocopies 

of Challan Nos. 1 to 61 and Panchnama/ Supurdginama. 

8.3 In response to the letter dated 19.7.2018 of Shri Shiv Charan 

Gupta, the Superintendent(AE), CGST Division-E, Behror vide letter 

C.No.IV-06(15)AE/E-way Bill/Om Industries/BHR/2018/2399 dated 

24.07.2018 informed that the statements tendered on 12.7.2018 in 

compliance of Summons dated 5.7.2018 were voluntary after consultation 

of his advocate and without any fear or favor, duress, threat etc. It was 

also informed to him that no evidence of duress or threat was adduced, 

therefore, the said retraction of the statement after one week is nothing 

but an afterthought. It was also informed that the Summons dated 

19.7.2018 was issued for tendering statement but he did not appear for 

tendering statements in compliance of said Summons. 

8.4 	The Assistant Commissioner, CGST Division-E, Behror vide letter 

C.No.IV-06(15)AE/E-way Bill/Om Industries/BHR/2018/2400 dated 

24.07.2018 informed Shri Shiv Charan Gupta, Proprietor of the appellant 

that no document was called for vide Summon dated 19.7.2018. It was 

also informed that under the GST provisions, INS-2 was prepared for 

search proceedings in which the particulars of search, seizure and 

supurdginama were mentioned and a copy of the same had been provided 

in the presence of witnesses. As regards, providing copies of Challan Nos. 

1 to 61, the same could not be pr6tided till completion of investigation. 

8.5 Shri Shiv Charan Gupta vide his letter dated 30.07.2018 submitted 

that the copy of panchnama /supurdginama alongwith his some other 

documents have been lost and the said documents were with these 

documents and for which he has lodged FIR in Rewari Police Station. He 
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submitted a copy of FIR (without date) and requested to provide the 

copies of said documents. 

	

8.6 	The Assistant Commissioner, CGST Dvision-E, Behror vide letter 

C.No. IV-06(15)AE/E-way Bill/Om Industries/BHR/2018/2619 dated 

10.08.2018 informed to him that he had appeared on 7.6.2018, 2.7.2018 

and 12.7.2018 for tendering statement but never informed about loss of 

documents which showed that the documents had not been lost on 

14.6.2018. In past it had also been alleged through Affidavit dated 

19.7.2018 that the statement dated 12.7.2018 were recorded under 

duress but he had voluntarily tendered the statements on 12.7.2018 and 

reply of said affidavit was given by the Superintendent(AE) vide letter 

C.No. IV-06(15)AE/E-way Bill/Om Industries/BHR /2018/2399 dated 

24.7.2018, but nothing has been communicated by him. 

	

8.7 	In addition to above, a Summon dated 19.7.2018 was issued for 

tendering the statement on 23.7.2018, but instead of tendering 

statement, he had intimated that the documents called for vide Summons 

dated 19.7.2018 were already available with the department, whereas, 

the Summon was issued for recording statement and no document was 

called for. Further, he has not appeared for tendering the statement in 

compliance of said summons. Thus, it appeared that instead of 

cooperating in investigation, he tried to linger on the investigation by 

twisting as well as spoiling the facts. Further, the desired documents were 

provided to him and he was requested to cooperate in investigation and 

tender the statement on any working day. 

8.8 The Superintendent(AE) issued Summons dated 5.7.2018, 

16.7.2018, 19.7.2018, 26.7.2018, 08.08.2018 and 20.9.2018 to Shri 

Naval Kishor, Accountant and Authorised Signatory of the appellant for 

appearance on 12.7.2018 18.7.2018, 20.7.2018, 31.7.2018, 14.08.2018 

and 27.09.2018 respectively but he never appeared for tendering his 

statements in compliance of any of said Summons which showed his 

support/ involvement in evasion of said GST. 

9. 	The letters dated 15.6.2018 were issued to all three Dharm Kantas 

namely M/s Shri Balaji Dharam Kanta, NH-8, Delhi-Jaipur Road, Dehmi, 

Behror; M/s Shri Shyam Dharm Kanta, Alwar Road, Behror and M/s 

Prakash Computerized Dharam Kanta, Alwar Road, Behror, requesting 

them to provide the weighment slips or weighment details in respect of 
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Vehicles mentioned in the challan book. In response to the said letters, 

replies received from Dharm Kantas are as under: 

(i) M/s Shri Shyam Dharm Kanta, Alwar Road, Behror vide their letter 

dated 19.6.2018, has informed that in their IT Machine storage capacity is 

of 10,000 entries, therefore, only last 10,000 entries are available in data. 

They have provided the Weighment Slips Nos. 2733 dated 14.3.2018, 

3467 dtd. 22.3.2018, 3542 dtd. 23.3.2018, 7374 dtd. 28.4.2018 and 

7598 dtd. 30.4.2018 which are available in the IT machine. They have 

also provided the photocopies of relevant pages of Registers in respect of 

previous period. 

(ii) M/s Shri Balaji Dharm Kanta, NH-8, Delhi-Jaipur Road, Dehmi, 

Behror vide their letter dated 19.6.2018, has informed that in their IT 

Machine record of only last 10,000 entries are available and beyond 

10,000, details are automatically washed out/exhausted. According to 

them last record is of 11.11.2017. They have further informed that out of 

total 19 vehicles, details/entries of only 9 vehicles are available in the 

Register. They have also furnished the photocopies of relevant pages of 

Register. 

(iii) M/s. Prakash Computerised Dharm Kanta, Alwar Road, Behror vide 

their letter dated 19.6.2018 has provided the Kanta Slip bearing serial 

Number 4297 in respect of weighment of goods contained in vehicle No. 

GJ09Z1960. 

Thus, all the above mentioned Dharmkanta owners have not denied 

the weighment of vehicle carrying goods from M/s. Om Industries, Behror. 

9.1 	Further Summons were also issued on 8.8.2018 to Shri Subhash, 

Proprietor of M/s. Shri Shyam Dharm Kanta, Alwar Road, Behror and Shri 

Jaswant Singh, Proprietor of M/s. Balaji Dharm Kanta, NH-08, Delhi-Jaipur 

Road, Dehmi, Behror for tendering the statement on 8.8.2018 and 

9.8.2018 respectively. 

9.2 In compliance of Summons dated 8.8.2018, Shri Subhash, 

Proprietor of M/s Shri Shyam Dharm Kanta, Alwar Road, Behror appeared 

before the Superintendent(AE), CGST Division-E, Behror and tendered his 

statement under Section 70 of the CGST Act, 2017, wherein, he interalia, 

stated that he is proprietor of M/s. Shri Shyam Dharm Kanta; that the 

goods manufactured by the factories situated at Behror, raw-material 

17 



File No.GAPPL/ADC/GSTP/943/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

APPL/JPR/CGST/AL/146&147/X11/2020 

used in these factories, agriculture produces carrying by the farmers to 

Krishi Upaj Mandi, Rodi, Bazari, Cement and Saria etc. are mainly 

weighted at their Dharm Kanata; that they charge the amount for 

weighment in accordance with the wheels installed in vehicles; that they 

charged Rs.40/- per vehicle for weighment of Pick up/Tempo/TATA 407, 

Rs.70/- per vehicle for weighment of TATA-709/TATA-909/TATA-1109, 

Rs.80/- for 6 wheeler , Rs.130/- for 10 wheelers, Rs.150/- for 12 

Wheelers, Rs.170/- for14 wheelers and Rs.200/- for Trailer per vehicle; 

that the goods (Iron Jali) manufactured by M/s. Om Industries, RIICO 

Industrial Area, Behror were also weighted at their Dharm Kanata; that 

the kanta slips bearing Nos. 2733 dated 14.3.2018, 3467 dtd. 22.3.2018, 

3542 dtd. 23.3.2018, 7374 dtd. 28.4.2018 & 7598 dtd. 30.4.2018 were 

submitted vide his letter dated 19.6.2018; that in these slips vehicle Nos. 

RJ-02-GB-2564, RJ-32-GA-4921, RJ-321-GA-5857 & HR-47B-5787 and 

name of goods Jali was mentioned the same were belonging to M/s. Om 

Industries, RIICO Industrial Area, Behror; that he has submitted the 

photo copy of register for weighment of other vehicles in which slip Nos., 

vehicle Nos and weighment charges are mentioned; that the goods (Iron 

Jali) removed from M/s. Om Industries, were weighted at their Dharm 

Kanata and after weighment, one weighment slip was given to driver of 

vehicle and other another slip was collected by a employee of M/s. Om 

Industries; that the weighment of goods belonging to M/s. Om Industries 

were not done after the month of June, 2018. 

9.3 In compliance of Summons dated 8.8.2018, Shri Jaswant Singh, 

Proprietor of M/s Balaji Dharm Kanta, Alwar Road, Behror appeared on 

9.8.2018 before the Superintendent(AE), CGST Division-E, Behror and 

tendered his statement under Section 70 of the CGST Act, 2017, wherein, 

he interalia, stated that he is proprietor of M/s. Balaji Dharm Kanta; that 

he had engaged a Muneem to look after the work; that he has maintained 

a register for weighment of vehicles; that the finished goods/raw material 

pertaining to the factories situated at Behror, agriculture produces 

carrying by the farmers to Krishi Upaj Mandi, Rodi and Bazari etc. are 

mainly weighted at their Dharm Kanata; that they have fixed the rate per 

vehicles in which empty and loaded charges are included; that they 

charge Rs.30/- to Rs.50/- per vehicle 	for weighment of 	Pick 

up/Tractor/TATA 407, Rs.100/- for 10 wheelers vehicle, Rs.130/- to 

Rs.150/- for 12 Wheelers, Rs.150/- to Rs.180/- for 14 wheelers vehicle; 

that they charged the weighment charges first time when vehicle first 

come for weighment irrespective of facts whether the said vehicle again 
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come for weighment or not; that when empty vehicle came for 

weighment, they asked the driver about name of goods which is to be 

loaded in the said vehicle and accordingly they mentioned the name of 

goods on weighment slip as well as in the register maintained by them; 

that the finished goods/raw-material belonging to the factories namely 

M/s. Om Industries and M/s Balaji Industries both situated at Phase-II, 

RIICO Industrial Area, Behror came for weighment at their Dharm Kanata; 

that M/s Balaji Industries are manufacturer of Binola Khal (Binola Cake) in 

which Binola is used. M/s Om Industries manufactured the Iron Wire Jail; 

that the Binola, Binola Khal, Jail etc. belonging to these factories are 

weighted at their Dharm Kanata; that the Jail came from M/s. Om 

Industries for weighment; that one kanta parchi was given to the driver of 

vehicle and another slip was collected by a employee of M/s. Om 

Industries; that they had provided the kanta parchi No. 1282 dated 

23.5.2018 available in their IT machine and photo copy of relevant pages 

of register in which vehicle No., name of goods, total weight, weight of 

empty vehicle, net weight & parchi number etc. are mentioned, vide his 

letter dated 19.6.2018; that the register is maintained by his Muneem; 

that presently no goods belonging to M/s. Om Industries has come for 

weighment at his dharm kanta. 

9.4 	Summons were also issued to M/s Prakash Computerized Dharm 

Kanta, Alwar Road, Behror on 10.8.2018 for tendering the statement on 

10.8.2018. In compliance of said Summon, Shri Mahindra Kumar Meena 

appeared on 10.8.2018 before the Superintendent(AE), CGST Division-E, 

Behror and tendered his statement under Section 70 of the CGST Act, 

2017, wherein, he interalia, stated that he is working as operator at M/s 

Prakash Computerized Dharm Kanta, Alwar Road, Behror; that the 

finished goods/raw material pertaining to the factories situated at Behror 

and agriculture produces carried by the farmers to Krishi Upaj Mandi etc. 

are mainly weighted at this Dharm Kanata; that they had provided the 

kanta parchi No. 4297 dated 9.12.2017 vide their letter dated 19.6.2018; 

that the jali mentioned in the said kanta parchi was iron wire jali which is 

used in fencing. 
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10. 	Further, the concerned Transport Officers were requested to provide 

the details of Vehicle alongwith name & address of vehicle owners. Some 

Regional Transport Officers have provided the details of Vehicles and 

name & address of vehicle owners. After receiving the details of vehicle 

and name address of vehicle owners, Summons were issued to them. 

10.1 In compliance of Summons issued to Shri Purn Mal Yadav S/o Shri 

Rameshwar, R/o Kidarod, Mgnya Wali Piyau, Ward No.2, Tehsil Kotputli, 

Shri Ram Singh S/o Shri Amar Singh Saini appeared on 20.8.2018 in the 

office and stated that he purchased the vehicle No. RJ-32-GA-4921 from 

Shri Puran Mal Yadav and he had also driven the said vehicle, now he has 

some urgent work but would be appearing on 21.8.2018. Accordingly, a 

Summon dated 20.8.2018 was issued to Shri Ram Singh S/o Shri Amar 

Singh, Driver Vehicle No. RJ-32-GA-4921 for appearance on 21.8.2018. In 

compliance of Summons dated 20.8.2018, Shri Ram Singh S/o Shri Amar 

Singh, Mandija Basi Girudi, Tehsil - Bansur appeared on 21.8.2018 before 

the Superintendent(AE), CGST Division-E, Behror and tendered his 

statement under Section 70 of the CGST Act, 2017, wherein, he interalia, 

stated that he purchased the Vehicle No. RJ-32-GA-4921 on 10.12.2017 

from Shri Puran Mal Yadav for an amount of Rs.5,30,000/- and made the 

cash payment of Rs.1,30,000/- to him and remaining Rs.4,00,000/- as a 

loan taken from M/s. Sriram Finance and vehicle is in the name of owner 

Shri Puran Mal Yadav as price is being paid by him in installments; that 

after completion of loan, the vehicle will be transferred in his name; that 

the said vehicle is being driven by himself; that he has engaged Shri 

Heera Lal S/o Shri Shyam Lal Swami as a helper on the said vehicle and 

paid Rs.10,000/- as salary; that he used the said vehicles for 

transportation of agriculture produces from Behror, Bansur & Kotputli and 

in addition he is engaged in transportation of the finished goods/raw-

materials belonging to the factories situated at Keshwana, Sotanala and 

Behror. On being asked he stated that on 22.3.2018, he transported a 

quantity of 9274 Kgs of "Iron Wire Jali" loaded from M/s. Om Industries, 

Phase-II, Industrial Area, Behror to M/s. Manglam Udyog, H-136, RIICO 

Industrial area, Bharatpur; that he received freight of Rs.10,500/- from 

M/s. Manglam Udyog, Bharatpur; that he handed over all documents viz. 

Bill, Bility, Kanta Parchi at the time of unloading the goods; that on seeing 

kanta Parchi No.3467 dated 22.3.2018 of M/s. Shri Shyam dharma Kanta, 

he confirmed that the Jali mentioned in the said kanta parchi was 

transported by him through his vehicle; that he is submitting the photo 

copy of registration, permit and insurance of his Vehicle No. RJ-32-GA- 
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4921. He further added that the he will produce the sale letter of vehicle 

by 23.8.2018. Further, Ram Singh S/o Shri Amar Singh vide his letter 

dated 28.9.2018 has submitted that he had purchased the Vehicle No. RJ-

32-GA-4921 from Shri Purn Mal Yadav, R/o Kidarod, Magnyya Wali Piyau, 

Ward No.2, Tehsil Kotputli and enclosed a photocopy the "Bechan nama". 

10.2 In compliance of Summon dated 30.8.2018, Shri Sanjay Kumar 

Yadav S/o Shri Gyarsi Lal Yadav, Kharkda, Behror appeared in the office 

on 12.9.2018 and tendered his statement under Section 70 of the CGST 

Act, 2017, wherein he stated that he is owner of TATA-1109 having 

vehicle Registration No. RJ-02-GB-2564; that the said vehicle was 

purchased in the year 2016; that the said vehicle is driven by Shri Krishan 

Kumar Sharma; that the said vehicle is used for transportation of goods 

manufactured in the factories situated at Behror; that on 14.3.2018, his 

vehicle transported the 134 Bundles having weight of 7.816 Ton of Iron 

Wire Jali from M/s. Om Industries, Phase-II, RIICO Industrial Area, 

Behror to M/s. Mangal Udyog, Bhartpur and freight amount of Rs.11,500/-

was paid in cash by M/s. Mangal Udyog, Bhartpur to his driver Shri 

Krishan Kumar; that all documents viz. Bill, Bility, Kanta Parchi related to 

said goods were handed over to M/s. Manglam Udyog, Bharatpur at the 

time of unloading the goods; that he produced the self attested photo 

copies of RC of vehicle, Licence of Shri Krishan Kumar Driver, his PAN card 

and weighment slip No.2733 dated 14.3.2018 of goods related to M/s. Om 

Industries which were carried by their vehicle to M/s. Mangal Udyog, 

Bharatpur; that he got written his said statement from Shri Rampal Yadav 

S/o Shri Babu Lal Yadav, R/o Behror for his convenience. 

10.3 A Summons to Shri Krishan Kumar S/o Shri Jagdish Prasad, Behror 

driver of vehicle Registration No. RJ-02-GB-2564 was also issued on 

12.9.2018. Shri Krishan Kumar appeared in the office on 12.9.2018 and 

tendered his statement under Section 70 of the CGST Act, 2017, wherein 

he stated that he drived the vehicle having Registration No. RJ-02-GB-

2564 in the name of Shri Sanjay Kumar Yadav S/o Shri Gyarsi Lal Yadav, 

Kharkda, Behror; that he transported the goods manufactured in the 

factories situated at Behror, to various places; that documents related to 

goods are handed over to the recipient of goods at the time of unloading 

the vehicles; that on 14.3.2018, he transported the 134 Bundles having 

weight of 7.816 Ton of Iron Wire Jali from M/s. Om Industries, Phase-II, 

RIICO Industrial Area, Behror to M/s. Mangal Udyog, Bhartpur and for 

which freight Rs.11,500/- was paid in cash by M/s Mangal Udyog, 

Bhartpur; that the documents viz, Bill, Bility, etc. given by M/s. Om 
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Industries were handed over to M/s Manglam Udyog, Bharatpur at the 

time of unloading the goods; that the documents given to him by M/s. Om 

Industries with the said goods were legal or fake he did not know; that 

the Iron Wire Jali loaded from M/s Om Industries Behror on 14.3.2018 

and carried to M/s. Manglam Udyog, was weighed at Shri Shyam dharm 

kanta, Alwar Road, Behror; that he produced the self attested photo 

copies of RC of vehicle, his driving Licence, PAN card of Shri Sanjay 

Kumar owner of vehicle and weighment slip No.2733 dated 14.3.2018 of 

goods related to M/s. Om Industries which were carried by him to M/s. 

Mangal Udyog, Bharatpur. 

10.4 The Superintendent(AE) issued Summons to:- 

(a) (i) Shri Babu Lal Yadav S/o Shri Ram Kumar Yadav, Village Kujota, 

Kotputli(owner of Vehicle Nos. RJ-32-GA-0781 & RJ-32-GB-1109); (ii) Shri 

Chhalu Ram S/o Shri Prabhu Dyal Yadav Mohella Bada Bas, Kotputli 

(owner of Vehicle No. RJ-32-GA-5857); (iii) Shri Puran Mal Yadav S/o Shri 

Rameshwar, 44, Dhani-Nirwana, Kirdood, Kotputli(owner of Vehicle No. 

RJ-32-GA-4921) (iv) Shri Bandi Rahimaben Salim Bhai, Dadhaliliyavala Ni 

Fali, Tintoi, Modasa(owner of Vehicle No. GJ-31-T-0433); (v) Shri Shiraj 

Bhai Sattar Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of Vehicle 

No. G3-31-T-8402); and (vi) Shri Bhanwar Lal S/o Shri Suraj Mal, 

Dhakado Ka Mohalayana, Piplada, Kota(owner of Vehicle No. RJ-19-GB-

4570) on 26.7.2018, for appearance on 1.8.2018, 1.8.2018, 2.8.2018, 

3.8.2018 and 3.8.2018 respectively alongwith copies of Bilty/GR/E-Way 

Bill in respect of goods belonging to M/s. Om Industries, G-1-180(M), 

RIICO Industrial Area, Behror and receipt of freight but none of them 

appeared or submitted any reply. 

(b) (i) Shri Babu Lal Yadav S/o Shri Ram Kumar Yadav, Village Kujota, 

Kotputli(owner of Vehicle Nos. RJ-32-GA-0781 & RJ-32-GB-1109) (ii) Shri 

Puran Mal Yadav S/o Shri Rameshwar, 44, Dhani-Nirwana, Kirdood, 

Kotputli(owner of Vehicle No. RJ-32-GA-4921); (iii) Shri Chhalu Ram S/o 

Shri Prabhu Dyal Yadav Mohella Bada Bas, Kotputli (owner of Vehicle No. 

RJ-32-GA-5857); (iv) Shri Bhanwar Lal S/o Shri Suraj Mal, Dhakado Ka 

Mohalayana, Piplada, Kota(owner of Vehicle No. RJ-19-GB-4570); (v) Shri 

Shiraj Bhai Sattar Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of 

Vehicle No. GJ-31-T-8402); (vi) Shri Bandi Rahimaben Salim Bhai, 

Dadhaliliyavala Ni Fali, Tintoi, Modasa (owner of Vehicle No. GJ-31-T-

0433); (vii) Shri Sandeep Kumar S/o Shri Nafe Singh VPO Thilod 
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(Bhiwani) (owner of vehicle No. HR-61-B-9927); and (viii) Shri Ratan Lal 

Sahu S/o Shri Sundar Lala Sahu (owner of vehicle No. RJ-29-GA-0022); 

issued on 8.8.2018 for appearance on 13.8.2018, 14.8.2018, 14.8.2018, 

16.8.2018, 16.8.2018, 16.8.2018, 17.8.2018 and 17.8.2018, respectively 

alongwith copies of Bilty/GR/E-Way Bill in respect of goods belonging to 

M/s. Om Industries, G-1-180(M), RIICO Industrial Area, Behror, but none 

of them was appeared or submitted any reply. 

(c) (i)Shri Laxman Singh S/o Shri Phool Singh (Owner of Vehicle No.RJ-

05-GA-3855) at his Bharatpur and Narnaul address; (ii) Shri Sanjay 

Kumar Yadav S/o Sh. Gyarsi Lal Yadav, Behror (Owner of Vehicle No.RJ-

02-GB-2564); (iii) Shri Fateh Chand S/o Shri Kana Ram Saini, Bansur, 

Distt Alwar (Owner of Vehicle No.RJ-02-GA-7893); (iv) Shri Ramdhan S/o 

Shri Ajit Singh, Behror (Owner of Vehicle No.RJ-02-GA-6180); and (v) 

Shri Mool Chand Gurjar S/o Shri Ram Niwas, Behror (Owner of Vehicle 

No.RJ-02-GA-5591) on dated 30.8.2018 for appearing in the office on 

6.9.2018, 6.9.2018, 7.9.2018, 7.9.2018, 10.9.2018 and 13.9.2018 

' respectively alongwith copies of Bilty/GR/E-Way Bill in respect of goods 

belonging to M/s. Om Industries, G-1-180(M), RIICO Industrial Area, 

Behror and receipt of freight and to tender the statement under Section 

70 of the CGST Act, 2017 but none of them appeared or submitted any 

reply. 

(d) Shri Sandeep Kumar SA) Shri Nafe Singh VPO Thilod (Bhiwani) 

(owner of vehicle No. HR-61-B-9927) was issued summons dated 

14.9.2018 for appearance on 20.9.2018, respectively alongwith copies of 

Bilty/GR/E-Way Bill in respect of goods belonging to M/s. Om Industries, 

G-1-180(M), RIICO Industrial Area, Behror, but he failed to appear or to 

file any reply. 

(e) (i) Shri Laxman Singh S/o Shri Phool Singh (Owner of Vehicle 

No.R3-05-GA-3855) at his Narnaul address;(ii) Shri Mool Chand Gurjar 

S/o Shri Ram Niwas, Behror (Owner of Vehicle No.RJ-02-GA-5591); (iii) 

Shri Ramdhan S/o Shri Ajit Singh, Behror (Owner of Vehicle No.RJ-02-GA-

6180); (iv) Shri Bandi Rahimaben Salim Bhai, Dadhaliliyavala Ni Fali, 

Tintoi, Modasa(owner of Vehicle No. G3-31-T-0433); (v) Shri Shiraj Bhai 

Sattar Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of Vehicle No. G3--

31-1-8402); and (vi) Shri Fateh Chand S/o Shri Kana Ram Saini, Bansur, 

Distt Alwar (Owner of Vehicle No.RJ-02-GA-7893) on dated 20.9.2018 for 

appearing in the office on 27.9.2018, 27.9.2018, 27.9.2018, 28.9.2018, 

28.9.2018 & 28.9.2018 respectively alongwith copies of Bilty/GR/E-Way 
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Bill in respect of goods belonging to M/s. Om Industries, G-1-180(M), 

RIICO Industrial Area, Behror and receipt of freight and to tender the 

statement under Section 70 of the CGST Act, 2017 but none of them 

appeared or submitted any reply. 

Summons dated 20.09.2018 issued to Sh. Laxman Singh S/o Sh. 

Phool Singh at his Narnaul address (Vehicle No. R3-05-GA-3855) returned 

undelivered by the postal department with remarks "refused to take" 

(f) Summons dated 03.10.2018 were issued to (i) Shri Tintoiya 

Mohammad Habib S/o Shri Gulanhusem, Sabarkantha, Gujarat (Owner of 

Vehicle No.GJ-09-Z-1706); (ii) Shri Mohammad Aiyub S/o Shri 

Sulemanbhai Modasiya, Sabarkantha, Gujarat (Owner of Vehicle No.GJ-

09-Z-1702); (iii) Shri Mo Isak S/o Shri Gulanhusem Tintoiya, 

Sabarkantha, Gujarat (Owner of Vehicle No. G3-09-Z-1701); and (iv) Shri 

Isakbhai S/o Shri Lalabhai Tintoia, Sabarkantha, Gujarat (Vehicle No. G3-

09-Z-1960) for appearing in the office on 12.10.2018 alongwith copies of 

Bilty/GR/E-Way Bill in respect of goods belonging to M/s. Om Industries, 

G-1-180(M), RIICO Industrial Area, Behror and receipt of freight and to 

tender the statement under Section 70 of the CGST Act, 2017 but none of 

them appeared or submitted any reply. 

(g) Summons dated 11.10.2018 were issued to (i) Shri Mohammad 

Hanif S/o Shri Gulamhusen Bandi, Modasa, Arvalli, Gujarat (Owner of 

Vehicle No. G3-07-UU-7994); and (ii) Shri Darbes Ismail Bhai S/o Shri 

Ibrahim Bhai, Modasa, Gujarat (Owner of Vehicle No. GJ-07-YY-7758) for 

appearing in the office on 18.10.2018 alongwith copies of Bilty/GR/E-Way 

Bill in respect of goods belonging to M/s. Om Industries, G-1-180(M), 

RIICO Industrial Area, Behror and receipt of freight and to tender the 

statement under Section 70 of the CGST Act, 2017 but none of them 

appeared or submitted any reply, 

11. It was gathered that M/s Mehta Transport Co., Near BSNL 

Exchange, Behror had also transported the some consignments of M/s Om 

Industries, Behror, therefore, a Summon was issued to Shri Babulal 

Yadav, Proprietor of M/s Mehta Transport Co., Near BSNL Exchange, 

Ganpati Realmart Developer's CC2-Behror on dated 27.9.2018 for 

appearing in the office on 27.9.2018 alongwith copies of Bilty/GR/E-Way 

Bill in respect of goods belonging to M/s Om Industries, G-1-180(M), 

RIICO Industrial Area, Behror and to tender the statement under Section 

70 of the CGST Act, 2017. Shri Babulal Yadav, Proprietor of M/s Mehta 
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Transport Co., Near BSNL Exchange, Ganpati Realmart Developer's CC2-

Behror, appeared before the Superintendent(AE), CGST Division-E, Behror 

on 27.9.2018 and tendered his statement under Section 70 of the CGST 

Act, 2017, wherein, he interalia stated that his firm M/s Mehta Transport 

Co. mainly transported the goods manufactured in the factories; that his 

firm is owning two trucks and he has also hired the vehicles from outside 

if needed; that they have booked a quantity of 9274 Kgs of Iron Wire Jali 

for transportation from M/s Om Industries, G-1-180(M), Phase-II, RIICO 

Industrial Area, Behror to Bharatpur on 22.3.2018 vide GR No. 5142; 

that he booked the goods covered under invoice; that on 22.3.2018, M/s. 

Om Industries, Behror had also booked the said goods vide invoice No. 

155 details of which are mentioned in the said Bility No.5142; that the 

said goods were transported from Behror to Bharatpur through vehicle No. 

RJ-32-GA-4921; that the said vehicle is in the name of Shri Puranmal 

Yadav, but the said vehicle has been purchased by Shri Ram Singh S/o 

Shri Amar Singh, Village Mandija Basai, Tehsil Bansur; that the said goods 

were transported by Shri Ram Singh S/o Shri Amar Singh Saini; that he 

produced the self attested photocopy of Bility No.5142; that they have not 

kept the copy of Invoice but send the same alongwith Bility with the 

goods; that they have got written the said statement from his Son Shri 

Virendra Singh for his convenience; 

12. 	Further, the information of passing out the vehicles mentioned in 

Challan Books was collected from the Toll Plaza situated at Manoharpur 

and Shahjahanpur. 

12.1 The Manager, Toll naka, Shahjahanpur vide their letter dated 

18.10.2018 has confirmed that the Vehicle Nos.RJ-32-GA-5857 and RJ-

02-GA-5591 (mentioned in delivery challan Nos.57and 51) passed out 

from their toll naka towards Delhi on 23.3.2018 and 4.2.2018 respectively 

and also furnished the Transaction slips. 

12.2 The Manager, Toll naka, Manoharpur vide their email dated 

24.10.2018 has confirmed the passing the Vehicle Nos. R3-32-GB-1109, 

RJ-09-Z-1701, G3-09-Z-1960, RJ-02-GA-6180, HR-61-B-9927, HR-61-B-

9927, RJ-19-GB-4570, RJ-29-GA-0022, RJ-14GD-1859, RJ-14GF-9730, 

RJ-26GA-4111, HR-66-8953, GJ-24V-4494, GJ-07-YY-7758, GJ-06YY-

7358, G3-01BY-6307, G3- AY-9629, GJ-09Z-1706, RJ-14GA-2297, GJ-

24V-4494, GJ-07UU-7994, R3-27-1G-1827, GJ-09Z-5256, RJ-14GB-9678, 

R3-32GA-7025, RJ-29GA-0022, RJ-26GA-4111, GJ-31T-8402, GJ-31T-

0433 and RJ-02GA-7893 mentioned in the challan Nos. 60, 22, 41, 52, 55, 
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7, 15, 16, 17, 18, 19, 20, 23, 24, 25, 27, 29, 31, 34, 36, 38, 39, 40, 42, 

43, 45, 46, 47, 48 and 33 respectively. 

13. Inspite of repeated requests/summons the assessee had not 

provided the details of exact quantity of goods and value thereof 

mentioned in the Delivery Challans and supplied/cleared clandestinely 

during the period July, 2017 to 5.6.2018. However, Shri Shiv Charan 

Gupta, Proprietor of the assessee firm in his statement dated 2.7.2018 

had categorically stated that the value can be taken from the legal 

invoices issued at the nearest time of such supplies/clearances, therefore, 

the quantity of goods had been calculated on the basis of average weight 

of per bundle of GI Weldmesh/Weldmesh Jali mentioned in the Challans 

and their weighment slip of Dharmkanta as well as size wise bundle of GI 

Weldmesh / Weldmesh Jali weighed physically during physical verification. 

Further value of such clandestine supplies/clearances of goods had been 

taken from the legal invoices issued at the nearest time of such 

clandestine supplies/clearances. Taking into consideration the average 

weight and value of nearest time, the total weight of Welmesh Jali, GI 

Weldmesh and Barbed Wires comes to 55125 Kgs, 256756 Kgs and 9308 

Kgs value thereof comes to Rs.41,47,608/-, Rs.1,29,84,070/- and 

4,45,063/- respectively, total value of Rs.1,75,76,741/- attracting GST of 

Rs.31,63,813/- (CGST Rs.15,56,903/- + SGST Rs.15,56,903/- + IGST 

Rs.50,008). 

14. From the evidences adduced hereinabove, it appeared that M/s Om 

Industries have purchased and supplied the goods clandestinely without 

payment of GST. Therefore they appeared to have contravened the 

provisions of Rules 27, 46, 56, S9, 60, 61, 86, 87 & 138A of the CGST 

Rules, 2017 read with Sections 31, 35(1), 37, 38, 39 & 49 of the CGST 

Act, 2017/31, 35(1), 37, 38, 39 & 49 of the RSGST Act, 2017 & IGST Act, 

2017 by not accounting for the goods in their books of account and supply 

of goods without issuance of proper invoices with intent to evade payment 

of GST in as much as they appear to have failed to; 

(i) 	pay GST amounting to Rs.31,63,814/- (CGST Rs.15,56,903/- + 
SGST Rs.15,56,903/- + IGST Rs.50,008/-) in respect of 374312 
Kgs of GI Welmesh/Welmesh Jali/Barbed Wires etc. valued at 
Rs.1,75,76,741/- as detailed in Delivery Challans, supplied 
clandestinely during the period from July, 2017 to 5.6.2018 as 
required under Rules 86 and 87 of the CGST Rules, 2017 readwith 
Section 49 of the CGST, 2017/ Section 49 of the RSGST Act, 2017 
and IGST Act, 2017; 
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(ii) pay GST amounting to Rs.1790/- (CGST Rs.895/- + SGST 
Rs.895/-); in respect of 150.8 Kgs goods valued at Rs.9,940/- as 
detailed in Note Book, supplied clandestinely during the period 
from July, 2017 to 5.6.2018 as required under Rules 86 and 87 of 
the CGST Rules, 2017 readwith Section 49 of the CGST, 2017/ 
Section 49 of the RSGST Act, 2017 and IGST Act, 2017; 

(iii) pay GST amounting to Rs.1,40,122/- (CGST Rs.70,061/- + SGST 
Rs.70,061/- ) in respect of 16,430 Kgs valued at Rs.7,78,453/- of 
GI Wire found short during physical verification as required under 
Rules 86 and 87 of the CGST Rules, 2017 readwith Section 49 of 
the CGST, 2017/ Section 49 of the RSGST Act, 2017 and IGST Act, 
2017; As regards contention of the assessee that 1033.900 Kgs of 
GI wire was used for manufacture of Weldmesh found in excess 
does not appear to be tenable in view of non furnishing any 
supporting document in this regard; 

(iv) determine the GST payable on the said goods prior to their removal 
as required under Section 2(11) of the CGST, 2017/ Section 2(11) 
of the RSGST Act, 2017 and IGST Act, 2017, in respect of said 
goods supplied by them clandestinely; 

(v) proper account for the goods in their books of accounts maintained 
by them as required under Rule 56 of the CGST Rules, 2017 
readwith Section 35 of the CGST, 2017/ Section 35 of the RSGST 
Act, 2017 and IGST Act, 2017 and supplied the same clandestinely 
without payment of GST or kept the same with intent to supply the 
same clandestinely without payment of GST; 

(vi) account for the goods viz. 1033.900 Kgs of GI Weldmesh (Finished 
Goods) valued at Rs.56,952/-, 21054.550 Kgs of Weldmesh Jali 
(Finished Goods) valued at Rs.10,99,679/- and 8750.200 Kgs of HB 
Wire (Raw Material) valued at Rs.3,63,833/- all attracting GST @ 
18% (Total Value of Rs.15,20,464/- involving GST of Rs.2,73,684/-
, found excess from the recorded stock; 

(vii) issue GST invoices as required under Rule 46 of the CGST Rules, 
2017 readwith Section 31 of the CGST, 2017/ Section 31 of the 
RSGST Act, 2017 and IGST Act, 2017 for the said goods which 
were cleared clandestinely without payment of Central Excise duty; 

(viii) file the returns showing the correct quantity and value of goods 
supplied, GST payable and GST paid thereon on common portal as 
required under Rules 59,60 & 61 of the CGST Rules, 2017 readwith 
Sections 37, 38 & 39 of the CGST, 2017/ Sections 37, 38 & 39 of 
the RSGST Act, 2017 and IGST Act, 2017 during the period 
covered in this Show cause Notice. 

15.1 From the above facts and recovery of incriminating documents viz. 

Delivery Challans, Note Books, huge difference in physical stock from the 

recorded stock and confirmation by the proprietor/operator of Dharm 

Kantas, Vehicle owners/Drivers and Transporters in their statements 

tendered under Section 70 of the CGST Act, 2017, revealed that the 

appellant had supplied the goods without cover of proper invoices/E-way 

Bills and without payment of GST. Further, Shri Shiv Charan Gupta, 
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Proprietor of the appellant in his statements dated 7.6.2018, 2.7.2018, 

12.7.2018 tendered under Section 70 of the CGST Act, 2017 has 

categorically admitted the illegal procurement of Raw-material as well as 

supply of goods by destroying the documents. Thus, it appeared that the 

appellant indulged themselves in evading payment of GST without proper 

accounting for the Raw-Material vis-a-vis finished goods in their books of 

accounts and without preparing the proper invoices and supplying the 

same on fake (parallel) invoices by contravening the provisions of Rules 

27, 46, 56, 59, 60, 61, 86, 87 & 138A of the CGST Rules, 2017 readwith 

Sections 31, 35(1), 37, 38, 39 & 49 of the CGST Act, 2017/31, 35(1), 37, 

38, 39 & 49 of the RSGST Act, 2017 & IGST Act, 2017 with intent to 

evade payment of GST. 

15.2 Further, it appeared that: 

(i) the appellant appeared to have willfully suppressed the facts by not 

accounting for the goods in their books of account, supplied the goods 

without issuance of proper invoices and destroyed the documents viz. 

Kachha Bill/invoice/Note Book Parchi, Bility etc. at both ends with intent to 

evade payment of GST by contravening the provisions of Rules 27, 46, 56, 

59, 60, 61, 86, 87 & 138A of the CGST Rules, 2017 read with Sections 31, 

35(1), 37, 38, 39 & 49 of the CGST Act, 2017/31, 35(1), 37, 38, 39 & 49 

of the RSGST Act, 2017 & IGST Act, 2017, therefore, the said evaded GST 

amounting to Rs.33,05,726/- (i) Rs.31,63,814/- (CGST Rs.15,56,903/- + 

SGST Rs.15,56,903/- + IGST Rs.50,008/-) in respect of 374312 Kgs of GI 

Welmesh/Welmesh Jali/Barbed Wires etc. valued at Rs.1,75,76,741/-as 

details mentioned in Challans; (ii) Rs.1790/- (CGST Rs.895/- + SGST 

Rs.895/-) in respect of 150.8 Kgs goods valued at Rs.9,940/- as details 

mentioned in Note Book; &(iii) Rs.1,40,122/- (CGST Rs.70,061/- + SGST 

Rs.70,061/- in respect of goods found short during physical verification, 

appeared recoverable from them alongwith interest in terms of the 

provisions of Section 74 readwith Section 50 of the CGST Act, 2017/ 

Section 74 read with Section 50 of RSGST Act, 2017 & IGST Act, 2017 

readwith Rule 142 of CGST Rules, 2017; 

(ii) the seized goods viz. 1033.900 Kgs of GI Weldmesh (Finished 

Goods) valued at Rs.56,952/-, 21054.550 Kgs of Weldmesh Jali (Finished 

Goods) valued at Rs.10,99,679/- and 8750.200 Kgs of HB Wire (Raw 

Material) valued at Rs.3,63,833/- all attracting GST @ 18% (Total Value 

of Rs.15,20,464/- involving GST of Rs.2,73,684/-) appeared liable for 
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confiscation under the provisions of Section 130 of the CGST Act., 2017/ 

Section 130 RSGST Act, 2017; 

(iii) the appellant also appeared liable for penal action under Section 

122(1) of the CGST Act, 2017/ Section 122(1) of the RSGST Act, 2017 

read with Section 20 of the IGST Act, 2017 for contravention of the 

provisions of Rules 27, 46, 56, 59, 60, 61, 86, 87 & 138A of the CGST 

Rules, 2017 readwith Sections 31, 35(1), 37, 38, 39 & 49 of the CGST 

Act, 2017/31, 35(1), 37, 38, 39 & 49 of the RSGST Act, 2017 & IGST Act, 

2017, by not accounting for the goods in their books of account and 

supply of goods without issuance of proper invoices/E-way Bills with intent 

to evade payment of GST amounting to Rs.33,05,726/-. 

16.1 Further it appeared that the Shri Shiv Charan Gupta being Proprietor 

of M/s Om Industries was fully responsible for purchase and supply of 

goods under proper cover of invoice but he meticulously executed the 

whole act of clandestine purchasing and supplying of the goods and 

destroyed all relevant documents and left no evidence of their said illegal 

act. Thus, it appeared that he was personally involved in evasion of the 

said GST, therefore, Shri Shiv Charan Gupta, Proprietor of M/s Om 

Industries appeared liable to penalty under Section 122(3) of the CGST 

Act, 2017/ Section 122(3) of the RSGST Act, 2017 read with Section 20 of 

the IGST Act, 2017. 

16.2 Shri Naval Kishor Sharma, Accountant & Authorised Signatory of 

M/s. Om Industries, being Accountant & Authorised Signatory who looked 

after all the work of receipt, dispatch, maintaining all records and 

preparation of invoices and delivery Challans, generating E-way Bills etc. 

therefore, he personally dealt with the goods supplied without cover of 

invoice/E*way Bill and without payment of GST. Further a numbers of 

summons were issued to him but he did not appear for tendering his 

statements in compliance of any of Summons (as detailed in Para 9.8 

above) which shows his personal involvement in evasion of said GST, 

hence, he appeared liable to penalty under Section 122(3) of the CGST 

Act, 2017/ Section 122(3) of the RSGST Act, 2017 readwith Section 20 of 

the IGST Act, 2017. 

17 	Further, it appeared that the non appearance of vehicle owners 

clearly proved that they were indulged in transportation of said goods 

without cover of proper documents therefore, the vehicle owners namely 
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(i) Shri Bandi Rahimaben Salim Bhai, Dadhaliliyavala Ni Fali, Tintoi, 

Modasa(owner of Vehicle No. GJ-31-T-0433); (ii) Shri Shiraj Bhai Sattar 

Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of Vehicle No. GJ-31-T-

8402); (iii) Shri Bhanwar Lal S/o Shri Suraj Mal, Dhakado Ka Mohalayana, 

Piplada, Kota(owner of Vehicle No. RJ-19-GB-4570); (iv) Shri Sandeep 

Kumar S/o Shri Nafe Singh VPO Thilod (Bhiwani) (owner of vehicle No. 

HR-61-B-9927); (v) Shri Ratan Lal Sahu S/o Shri Sundar Lala Sahu 

(owner of vehicle No. RJ-29-GA-0022); (vi) Shri Laxman Singh S/o Shri 

Phool Singh (Owner of Vehicle No.RJ-05-GA-3855); (vii) Shri Fateh Chand 

S/o Shri Kana Ram Saini, Bansur, Distt Alwar (Owner of Vehicle No.RJ-02-

GA-7893); (viii) Shri Ramdhan S/o Shri Ajit Singh, Behror (Owner of 

Vehicle No.RJ-02-GA-6180); (ix) Shri Mool Chand Gurjar S/o Shri Ram 

Niwas, Behror (Owner of Vehicle No.RJ-02-GA-5591); (x) Shri Tintoiya 

Mohammad Habib S/o Shri Gulanhusem, Sabarkantha, Gujarat (Owner of 

Vehicle No.GJ-09-Z-1706); (xi) Shri Mohammad Aiyub S/o Shri 

Sulemanbhai Modasiya, Sabarkantha, Gujarat (Owner of Vehicle No.GJ-

09-Z-1702); (xii) Shri Mo Isak S/o Shri Gulanhusem Tintoiya, 

Sabarkantha, Gujarat (Owner of Vehicle No. GJ-09-Z-1701); (xiii) Shri 

Isakbhai S/o Shri Lalabhai Tintoia, Sabarkantha, Gujarat (Vehicle No. GJ-

09-Z-1960); (xiv) Shri Mohammad Hanif S/o Shri Gulamhusen Bandi, 

Modasa, Arvalli, Gujarat (Owner of Vehicle No. GJ-07-UU-7994); and (xv) 

Shri Darbes Ismail Bhai S/o Shri Ibrahim Bhai, Modasa, Gujarat (Owner of 

Vehicle No. GJ-07-YY-7758); appeared liable for penal action under the 

provisions of Section 122 (1)(xiv) and 122(3)(d) of the CGST Act, 

2017/RSGST Act, 2017 as they were indulged in transportation of goods 

without cover of proper documents and also neither appeared nor filed 

any reply in compliance of any of Summons issued to them. 

18.1 Accordingly, the appellant vide impugned show cause notice were 

called upon to show cause to why:- 

(i) GST amounting to Rs.33,05,726/- (i) Rs.31,63,813/- (CGST 
Rs.15,56,903/- + SGST Rs.15,56,903/- + IGST Rs.50,008/-) in respect of 
374312 Kgs of GI Welmesh/Welmesh Jali/Barbed Wires etc. valued at 
Rs.1,75,76,741/-; (ii) Rs.1,790/- (CGST Rs.895/- + SGST Rs.895/-) in 
respect of 150.8 Kgs goods valued at Rs.9,940/-; &(iii) Rs.1,40,122/-
(CGST Rs.70,061/- + SGST Rs.70,061/- ) goods found short, should not 
be recovered from M/s. Om Industries, G-1-180(M), RIICO Industrial 
Area, Behror in terms of the provisions of Section 74 readwith Section 50 
of the CGST Act., 2017/ Section 74 readwith Section 50 RSGST Act, 2017 
& IGST Act, 2017 readwith Rule 142 of CGST Rules, 2017. 

(ii) The seized goods viz. 1033.900 Kgs of GI Weldmesh (Finished 
Goods) valued at Rs.56,952/-, 21054.550 Kgs of Weldmesh Jali (Finished 
Goods) valued at Rs.10,99,679/- and 8750.200 Kgs of HB Wire (Raw 

30 



File No.GAPPUADC/GSTP/943/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

APPL/WR/CGST/AL/146&147/X11/2020 

Material) valued at Rs.3,63,833/- all attracting GST @ 18% (Total Value 
of Rs.15,20,464/- involving GST of Rs.2,73,684/-), should not be 
confiscated under the provisions of Section 130 of the CGST Act., 2017/ 
Section 130 RSGST Act, 2017 readwith Sections 35(6) and 74(1) of the 
CGST Act., 2017/ Sections 35(6) and 74(1) of the RSGST Act, 2017, 

(iii) Penalty under Section 122(1) of the CGST Act, 2017/ Section 122(1) 
of the RSGST Act, 2017 readwith Section 20 of the IGST Act, 2017 should 
not be imposed on M/s. Om Industries, G-1-180(M), RIICO Industrial 
Area, Behror for contravention of the provisions as discussed above, with 
intent to evade payment of GST. 

18.2 Shri Shiv Charan Gupta, Proprietor of M/s. Om Industries, G-1-

180(M), RIICO Industrial Area, Behror, was also issued impugned show 

cause notice calling upon him to show cause as to why penalty should not 

be imposed upon him under Section 122(3) of the CGST Act, 2017/ 

Section 122(3) of the RSGST Act, 2017 readwith Section 20 of the IGST 

Act,2017. 

18.3 	Shri Naval Kishor Sharma, Accountant & Authorised Signatory of 

M/s. Om Industries, G-1-180(M), RIICO Industrial Area, Behror, (Now C/o 

MYK Laticrete India Pvt Ltd., C-21, Sotanala Industrial Area Behror —

301701) was also issued impugned show cause notice calling upon him to 

show cause as to why penalty should not be imposed upon him under 

Section 122(3) of the CGST Act, 2017/ Section 122(3) of the RSGST Act, 

2017 readwith Section 20 of the IGST Act,2017. 

18.4 (i) 	Shri Bandi Rahimaben Salim Bhai, Dadhaliliyavala Ni Fali, 

Tintoi, Modasa(owner of Vehicle No. GJ-31-T-0433); (ii) Shri Shiraj Bhai 

Sattar Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of Vehicle No. GJ-

31-T-8402); (iii) Shri Bhanwar Lal S/o Shri Suraj Mal, Dhakado Ka 

Mohalayana, Piplada, Kota(owner of Vehicle No. RJ-19-GB-4570); (iv) Shri 

Sandeep Kumar S/o Shri Nafe Singh VPO Thilod (Bhiwani) (owner of 

vehicle No. 1-1R-61-B-9927); (v) Shri Ratan Lal Sahu S/o Shri Sundar Lala 

Sahu (owner of vehicle No. RJ-29-GA-0022); (vi) Shri Laxman Singh S/o 

Shri Phool Singh (Owner of Vehicle No.R3-05-GA-3855); (vii) Shri Fateh 

Chand S/o Shri Kana Ram Saini, Bansur, Distt Alwar (Owner of Vehicle 

No.RJ-02-GA-7893); (viii) Shri Ramdhan S/o Shri Ajit Singh, Behror 

(Owner of Vehicle No.RJ-02-GA-6180); (ix) Shri Mool Chand Gurjar S/o 

Shri Ram Niwas, Behror (Owner of Vehicle No.RJ-02-GA-5591); (x) Shri 

Tintoiya Mohammad Habib S/o Shri Gulanhusem, Sabarkantha, Gujarat 

(Owner of Vehicle No.GJ-09-Z-1706); (xi) Shri Mohammad Aiyub S/o Shri 

Sulemanbhai Modasiya, Sabarkantha, Gujarat (Owner of Vehicle No.GJ- 
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09-Z-1702); (xii) Shri Mo Isak S/o Shri Gulanhusem Tintoiya, 

Sabarkantha, Gujarat (Owner of Vehicle No. GJ-09-Z-1701); (xiii) Shri 

Isakbhai S/o Shri Lalabhai Tintoia, Sabarkantha, Gujarat (Vehicle No. GJ-

09-Z-1960); (xiv) Shri Mohammad Hanif S/o Shri Gulamhusen Bandi, 

Modasa, Arvalli, Gujarat (Owner of Vehicle No. GJ-07-UU-7994); and (xv) 

Shri Darbes Ismail Bhai S/o Shri Ibrahim Bhai, Modasa, Gujarat (Owner of 

Vehicle No. GJ-07-YY-7758) were respectively issued impugned show 

cause notice calling upon them to show cause as to why penalty should 

not be imposed upon him under Section 122 (1)(xiv) and 122(3)(d) of the 

CGST Act, 2017/122 (1)(xiv) and 122(3)(d) of the RSGST Act,2017. 

Further after considering the submissions of the appellant, the 

adjudicating authority has passed the impugned order as under:- 

ORDER 

(i) Confirmed demand of GST amounting to Rs.33,05,726/- [(i) 

Rs.31,63,813/- (CGST Rs.15,56,903/- + SGST Rs.15,56,903/- + IGST 

Rs.50,008/-) on clandestine clearance/supply of 374312 Kgs of GI 

Welmesh/Welmesh Jali/Barbed Wires etc. valued at Rs.1,75,76,741/-; 

Rs.1,790/- (CGST Rs.895/- + SGST Rs.895/-) in respect of 150.8 Kgs 

goods valued at Rs.9,940/-; &(iii) Rs.1,40,122/- (CGST Rs.70,061/- + 

SGST Rs.70,061/-) goods found short] (Rupees Thirty Three Lakhs Five 

Thousands Seven Hundres and Twenty Six only), alongwith interest from 

M/s Om Industries, G-1-180(M), RIICO Industrial Area, Behror in terms of 

the provisions of Section 74(1)/74(9) readwith Section 50 of the CGST 

Act., 2017/ Section 74(1)/74(9) readwith Section 50 RSGST Act, 2017 & 

IGST Act, 2017 readwith Rule 142 of CGST Rules, 2017. 

(ii) Confiscated the seized goods viz.1033.900 Kgs of GI Weldmesh 

(Finished Goods) valued at Rs.56,952/-, 21054.550 Kgs of Weldmesh Jali 

(Finished Goods) valued at Rs.10,99,679/- and 8750.200 Kgs of HB Wire 

(Raw Material) valued at Rs.3,63,833/- all attracting GST @ 18% (Total 

Value of Rs.15,20,464/- involving GST of Rs.2,73,684/-), under the 

provisions of Section 130 of the CGST Act., 2017/ Section 130 RSGST Act, 

2017 readwith Sections 35(6) and 74(1)/74(9) of the CGST Act., 2017/ 

Sections 35(6) and 74(1)/74(9) of the RSGST Act, 2017. Also ordered to 

release the goods so confiscated on payment of redemption fine of 

Rs.10,00,000/-(Rupees Ten Lakhs only) 
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(iii) Imposed penalty Rs.33,05,726/- (CGST Rs.16,27,859/- + SGST 

Rs.16,27,859/- + IGST Rs.50,008/-) (Rupees Thirty Three Lakhs Five 

Thousands Seven Hundres and Twenty Six only) under Section 122(1) of 

the CGST Act, 2017/ Section 122(1) of the RSGST Act, 2017 read with 

Section 20 of the IGST Act, 2017 on M/s Om Industries, G-1-180(M), 

RIICO Industrial Area, Behror for contravention of the provisions of the 

CGST/SGST Act, 2017 and rules made thereunder, with intent to evade 

payment of GST. The assessee shall be eligible for the benefit of reduced 

penalty as determined under sub-section (2)(b) of section 122 and the 

interest payable thereon under section 50 is paid within thirty days of the 

date of communication of the order, the amount of penalty liable to be 

paid by such person shall be Fifty percent of the penalty imposed in terms 

of Section 74(11) of the CGST/RGST Act, 2017, subject to the condition 

that such reduced penalty is also paid within the period so specified 

(iv) Also imposed penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on 

Shri Shiv Charan Gupta, Proprietor of M/s. Om Industries, G-1-180(M), 

RIICO Industrial Area, Behror, under Section 122(3) of the CGST Act, 

2017/ Section 122(3) of the RSGST Act, 2017 readwith Section 20 of the 

IGST Act,2017. 

(v) Also imposed penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on 

Shri Naval Kishor Sharma, Accountant & Authorised Signatory of M/s. Om 

Industries, G-1-180(M), RIICO Industrial Area, Behror, (Now C/o MYK 

Laticrete India Pvt Ltd., C-21, Sotanala Industrial Area Behror-301701) 

under Section 122(3) of the CGST Act, 2017/ Section 122(3) of the 

RSGST Act, 2017 readwith Section 20 of the IGST Act,2017. 

(vi) I also impose penalty of Rs.5,000/-(Rupees Five Thousands only) on 

each of (i) Shri Bandi Rahimaben Salim Bhai, Dadhaliliyavala Ni Fali, 

Tintoi, Modasa(owner of Vehicle No. G3-31-T-0433); (ii) Shri Shiraj Bhai 

Sattar Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of Vehicle No. G3-

31-T-8402); (iii) Shri Bhanwar Lal S/o Shri Suraj Mal, Dhakado Ka 

Mohalayana, Piplada, Kota(owner of Vehicle No. R3-19-GB-4570); (iv) Shri 

Sandeep Kumar S/o Shri Nafe Singh VPO Thilod (Bhiwani) (owner of 

vehicle No. HR-61-B-9927); (v) Shri Ratan Lal Sahu S/o Shri Sundar Lala 

Sahu (owner of vehicle No. R1-29-GA-0022); (vi) Shri Laxman Singh S/o 

Shri Phool Singh (Owner of Vehicle No.R3-05-GA-3855); (vii) Shri Fateh 

Chand S/o Shri Kana Ram Saini, Bansur, Distt Alwar (Owner of Vehicle 

No.R3-02-GA-7893); (viii) Shri Ramdhan S/o Shri Ajit Singh, Behror 
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(Owner of Vehicle No.RJ-02-GA-6180); (ix) Shri Mool Chand Gurjar S/o 

Shri Ram Niwas, Behror (Owner of Vehicle No.R3-02-GA-5591); (x) Shri 

Tintoiya Mohammad Habib S/o Shri Gulanhusem, Sabarkantha, Gujarat 

(Owner of Vehicle No.GJ-09-Z-1706); (xi) Shri Mohammad Aiyub S/o Shri 

Sulemanbhai Modasiya, Sabarkantha, Gujarat (Owner of Vehicle No.GJ-

09-Z-1702); (xii) Shri Mo Isak S/o Shri Gulanhusem Tintoiya, 

Sabarkantha, Gujarat (Owner of Vehicle No. GJ-09-Z-1701); (xiii) Shri 

Isakbhai S/o Shri Lalabhai Tintoia, Sabarkantha, Gujarat (Vehicle No. G3-

09-Z-1960); (xiv) Shri Mohammad Hanif S/o Shri Gulamhusen Bandi, 

Modasa, Arvalli, Gujarat (Owner of Vehicle No. G3-07-UU-7994); and (xv) 

Shri Darbes Ismail Bhai S/o Shri Ibrahim Bhai, Modasa, Gujarat (Owner of 

Vehicle No. GJ-07-YY-7758) were respectively under Section 122 (1)(xiv) 

and 122(3)(d) of the CGST Act, 2017/122 (1)(xiv) and 122(3)(d) of the 

RSGST Act, 2017. 

19. 	Being aggrieved with the impugned Order in Original No. DRC-07- 

V(GST)394/Om Industries/Dem/18/99 dated 31.08.2020, passed by the 

Assistant Commissioner, Central Goods and Service Tax Division-E, Behror 

(Alwar), the appellant has filed the appeal on 07.12.2020 the delay by 7 

days from the normal period prescribed under the provision of Section 

107(1) of CGST Act, 2017 on the following grounds which may be 

summarized as under:- 

GST is a Destination based Tax. Destination Based Taxation as the 
name suggests is the taxation based on destination of goods or services. 
This principle seeks to tax the goods and services on simple theory that 
the goods or services should be taxed in the jurisdiction where their 
consumption takes place rather than the point where their origin or 
production takes place. Thus, entire revenue relating to the goods or 
services accrues to the jurisdiction where they are being ultimately 
consumed. For Example, If A in Gujarat produces the goods and sells the 
goods to B in Rajasthan, then in such case the tax should be levied and 
collected and should accrue to the State of Rajasthan and not to the State 
of Gujarat. Portion of the demand of GST in the instant case pertaining to 
CGST, SGST and IGST, amounting to Rs.33,05,726.00 has been confirmed 
in the Adjudication Order where no evidence has been placed towards 
arrival of Goods at Destination. Such demand of Rs.33,05,726.00 has 
been made with the Assumption that the goods might have been received 
on the destination as mentioned in a Challan, which was meant for 
movement of Goods from Factory to Weigh Bridge and back. Such 
Challans are prepared after negotiation of the Factory persons with the 
prospective purchaser of Goods and goods are sent under Challans to the 
weighbridge for weighment and return to the Factory and final movement 
of Goods to the Destination under proper Invoice by mentioning the 
chargeable CGST, SGST or IGST as the case may be. The learned 
Assistant Commissioner has confirmed the GST Demand amount of Rs. 
33,05,726.00 with the assumption and presumption that since movement 
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of Goods has been made out of the Factory under Challan, the Goods are 
liable for payment of GST as if the levy of GST is production based (as in 
case of previous Central Excise Levy) and if any evidence of movement of 
Goods under Challan is noticed the Goods are liable to GST, as if it is a 
production based Levy. In the Challans, only reference of Number of 
Bundles are mentioned since Goods were going for weighment. The 
Learned Assistant Commissioner has put some assumed uniform average 
weight of Bundles (Also for the Goods which moved to weigh Bridge and 
returned back to Factory several months back) and calculated the 
Demand GST amount by taking the value of the Goods prevailing at the 
time of inspection, without enquiring whether the Goods actually moved to 
the Destination without GST Invoice ( no proof of receipt of Goods by the 
purchaser whose name was mentioned in the Challan has not been 
evidenced any where), without even adducing any evidence whether the 
sale proceeds of the Goods was paid by the Purchaser to the Factory, and 
without enquiring whether the conditions required to be fulfilled to 
constitute the transaction as Supply for Demanding GST. As such the 
Appellant prays to mention that this Demand of GST Amounting to Rs. 
33,05,726.00 is illegal, incorrect and bad in Law and the Appellant is not 
liable to pay any GST amount, since no supply was made to anyone under 
any of the disputed challans mentioned in the Show Cause Notice and 
goods were returned to factory, since the deal was not finalized. However, 
in the next paragraphs the Appellant will explain the Correct Facts quoting 
the wrongs findings of the Learned Assistant Commissioner mentioned in 
the Adjudication Order. 

In Para 23 &24 of the Adjudication Order (Discussion & Findings), 
the Learned assistant Commissioner has mentioned the complete abstract 
of the contention of the Appellant in 12 (Twelve Points) forwarded to him 
in the Reply to the Show Cause Notice and has stated that he has to to 
decide whether the Appellant is liable to pay GST manufactured and 
Supplied Clandestinely contravening the provisions of the CGST/RGST Act, 
2017 and rules made there under and whether such act attract penal 
provisions. The contentions of the Appellant as mentioned in the Order in-
Original by carefully going through the reply to the Show Cause Notice (as 
mentioned by the Learned Asst. Commissioner),is mentioned below along 
with the Grounds of Appeal on each Paragraph: 

The Learned Asst. Commissioner has drawn the inference and even 
mentioned in his findings, confirming the fact that "the Appellant Supplied 
Finished Goodswithout "Proper Invoice" which is based completely on 
assumption and presumption withoutenquiring whether the Goods actually 
reached the Destination and payment of the same wasmade to the 
Supplier. Complete address of the proposed purchaser was available on 
the Challans. No evidence has been cited in the relied upon Documents 
nor in the Show Cause Notice, whether the impugned Goods reached 
Destination. Since actually none of the items mentioned in the Challans 
moved to destination due to cancellation of the Order for any reason or 
other, the Goods returned back to the factory which was sent to weigh 
Bridge under the said Challans. This is the reason why the Department 
could not give any evidence of receipt of the Goods at Destination. This 
finding of the Learned Asst. Commissioner "Supply of Goods without 
Proper Invoice", from simply perusal of resumed Documents, is factually 
and legally incorrect and the Order-in-Original based on such incorrect 
facts liable to be set aside. 

GOA-04 PARA 45 010 The Learned Asst. Commissioner has drawn 
inference and has confirmed that the Goods were actually transported to 
Destination mentioned in the Challans and payment was made in Cash 
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mentioning the following "Thus I find that Shri Shiv Charan Gupta, 
Proprietor of the assessee is unanimous in stating that the 
records/challans/note book/ file/ registers recovered from his business 
premises are related to transportation of goods units of the assessee and 
goods have actually been transported as details mentioned in these 
files/challans/note book and the freight of goods transported had been 
paid by the respective buyers in cash". Without incorporating any 
evidence, without the strength of any Statement, without conducting 
proper enquiry and presenting such facts of transportation to the 
Destination mentioned in the impugned Challans, it has been 
confirmatively stated and mentioned in the Findings that the amount was 
paid by the respective buyers in Cash. Statements of such facts is pure 
assumption in a predetermined manner to confirm the Show Cause Notice 
Charges without any evidence. The Appellant repeats its contention that 
no Goods moved to Destination and no sale proceeds was received by M/s 
Om Industries since there was no movement of Goods to the Destination 
mentioned in the Challans. The Appellant prays to set aside such incorrect 
and illegal Order-in-Original based only on assumptions and 
presumptions. 

GOA-5 PARA 46. (1) In his statement dated 07/06/2018, the proprietor of 
the Factory Shri Shiv Charan Gupta, has stated under Summons " I 
further state that the Anti Evasion team of CGST Division —E, Behror also 
searched my factory premises on 05/06/2018, in presence of myself, Shri 
Naval Kishore, Authorised Signatory and two independent Witnesses on 
05/06/2018 and also conducted physical verification of finished goods and 
raw material lying in my factory premises, with the help of my factory 
labour, technical persons and authorised signatory; that during physical 
examination of stock of finished goods as well as raw material, 1033.9 
Kgs of GI Weldmesh (finished Goods) valued at Rs. 56,952/-, 21054.550 
Kgs of Weldmesh Jali(Finished Goods) Valued at Rs. 10,99,679/- and 
8750.200 Kgs of HB Wire (Raw Material)valued at Rs.36,833/- all 
attracting GST @ 18% (Total Value of Rs. 15,20,464.00/- involving GST of 
Rs.2,73,684/-) were found excess in comparison the stock position of our 
statutory records maintained on Computer Tally, that a quantity of 16430 
Kgs of GI Wire (Raw Material) valued at Rs. 7,78,45./-attracting ITC/GST 
@18% found sport than the stock position of our statutory records 
maintained on Computer in Tally, that I am fully satisfied with the physical 
verification of stock conducted by the Anti-evasion Officers." 

GOA-5 PARA 46. (21 (Explanation of the Appellant) Regarding signing 
of the factory Officials on the "Physical Stock Verification Report", the 
Appellant prays to mention that the decision of weighment of unit coil of 
each category of product to find out the total stock available at the time of 
verification on the night of 05/06/2018 was entirely of the Departmental 
Officers. The objection towards nonuniform weight of the Bundles was 
turned down by the Departmental Officers and it was forcefully 
augmented to calculate the total stock by multiplying the Number of 
Bundles with the sample weight of the Bundle weighed. Accordingly the 
total alleged stock of over 70,113.350 Kgs of stock of Finished Goods and 
Raw Material was weighed within 5 to 6 Hours, by only one weigh bridge 
of 500 Kg Capacity. This shows that the weighment was not proper but 
the factory officials and the Panchs had to bow down before the Pressure 
exerted by the Departmental Officers, since it appears, they were in hurry 
to complete the formalities before 00.00 Hrs 06/06/2018, and were not 
interested at all in the Physical weighment of the entire Stock. As a result, 
the Proprietor of the Firm, the Authorised Signatory and both the Panchs, 
were forced to sign the Stock taking Report , knowing pretty well that 
such report was prepared intentionally on the higher side (EXCESS SIDE) 
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for the Finished Products to establish that the factory had enough 
unaccounted stock of material. But by making such exaggerated excess 
quantity of Finished Product Stock the Officers have followed wrong 
procedure of Stock Taking since such a huge quantity of production was 
impossible for the factory with the limited Raw Material Procurement and 
the same is explained below ( as has been very vividly explained in Para 
16,17 & 18 of the Order-in-Original). However, to analyse the 
incorrectness of the Stock verification, the Appellant would like to place 
two tables for consideration. 

The total Production of GlWeldmesh out of Raw material procured by the 
Factory from 01/07/2017 to 05/06/2018 was 55236 Kg and if the alleged 
excess stock is added to this production amount it will become 56,269.900 
Kg. This production must have come from the Raw Material issued during 
the period 01/07/2017 to 05/06/2018 since there has been no evidence 
adduced in the Show Cause Notice regarding excess procurement of Raw 
Material (GI WIRE). When the Raw Material stock remains constant, there 
is no scope for this excess production or in other words the excess stock, 
ascertained during Stock Taking was not Correct and it was an inflated 
stock of GI Weldmesh for wrong procedure implemented for taking stock 
of GI Weldmesh in the Factory on 05/06/2016. As such the excess stock 
ascertained during Stock taking was not correct and the factory had the 
stock of Book Balance maintained in Tally. 

The total Production of Weldmesh3ali out of Raw material procured by the 
Factory from 01/07/2017 to 05/06/2018 was 3,25,223.56 Kg and if the 
alleged excess stock is added to this production amount it will become 
3,55,641.710 Kg. This production must have come from the Raw Material 
issued during the period 01/07/2017 to 05/06/2018. There has been no 
evidence adduced in the Show Cause Notice regarding excess 
procurement of Raw Material (HB WIRE). When the Raw Material stock 
remains constant there is no scope for this excess production or in other 
words the excess stock ascertained during Stock Taking was not Correct 
and it was an inflated stock of Weldmesh Jali for wrong procedure 
implemented for taking stock of Weldmesh Jali in the Factory on 
05/06/2016. As such the excess stock ascertained during Stock taking 
was not correct and the factory had the stock of Book Balance maintained 
in Tally. 

GOA-5 PARA 46. (3) Under Section 70 of CGST Act, summons was issued 
to the Proprietor of the Firm, Shri Shiv Charan Gupta, when the inquiry 
was underway. It was issued for recording statements and for collecting 
evidence. The Proprietor did not know what could happen when he 
presents himself before the concerned officer who ,has issued summons 
which caused insecurity and fear. It was necessary for the Proprietor to 
state the truth upon any question raised, while presenting himself under 
summons before the Officer. It was a requirement that no untruthful 
statements are made which could be used against the Factory, if 
subsequently Show Cause Notice is issued. The Appellant prays to 
mention that the Statement recorded under Summons is admissible in 
evidence, even against the maker of the Statement. However, to be 
admissible, the statement must be true and voluntary. The Summoning 
officer cannot compel a person to give a statement. It is settled Law that 
conviction can be based on confession, only if it is proved to be voluntary 
and true. In the case of the Proprietor She Firm, the statement taken by 
the Superintendent (AE), Central Goods and Service tax, Division — E, 
Behror, was neither voluntary nor the facts stated were true, the 
Statement was recorded under threat, inducement and promise, and the 
Proprietor of the Factory was compelled to state untrue facts, favourable 
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to the Department, to build the case and issue Show Cause Notice later, 
by mentioning such untrue recordings against the factory. 

GOA-5 PARA 46. (4) The Appellant prays to mention the "Untrue facts" 
stated in the Statement under Summons on 07/06/2018 which has been 
used against the . 

1. Untrue fact: during physical examination of stock of finished goods 
1033.9 Kgs of GI Weldmesh (finished Goods) valued at Rs. 56,952/-
,was found excess in the factory 

2. Explanation of the Appellant: This statement is not correct. No 
excess stock of GI Weldmesh was available in the Factory during the 
stock Taking on 05/06/2018. It has been explained in Para 46 (i) of 
the reply to SON, that it is quote impossible to manufacture such 
excess quantity of GI Weldmesh out of the Raw Material Purchased 
and issued in the Factory of the Appellant during the Period 
01/07/2017 to 05/06/2018. As such, an untrue Statement recorded 
under inducement and compulsion can not be used as an evidence 
against the Appellant. 

GOA-5 PARA 46. (5) After explaining the calculated weight portion of the 
Statement the Appellant prays to explain the facts of the statements. 
There are 3 (Three) statements, of the Proprietor, Shri Shiv Charan Gupta 
which has been used against Appellant in framing charge, and has been 
named as the Relied Upon Document no. RUD (viii). The Statements are 
of 07/06/2018, 02/07/2018 and 12/07/2018. The Appellant prays to state 
the correct facts behind taking these statements and the reason why the 
Proprietor accepted all the untrue facts, and accepted all the excess and 
shortages found on calculated stock taking by the Departmental Officers, 
which has been termed in papers as "physical stock verification report". 
Details are explained in below mentioned paragraphs. 

(Statement Dated 07/06/2018) 
GOA-5 PARA 46. (6) This Statement was taken after two days of visit of 
the Departmental Officers under summons issued under Section 70 of the 
CGST Act,2017. Such inquiry is deemed to be a "Judicial proceeding" 
within the meaning of section 193 and section 228 of the Indian Penal 
Code,1860 (45 of 1860). Further as per Section 136 of CGST Act,2017, "A 
statement made and signed by a person on appearance in response to 
any summons issued under section 70 during the course of any enquiry or 
proceedings under this Act shall be relevant, for the purpose of proving, in 
any prosecution for an offence under this Act, the truth of the facts which 
it contains. But as per Indian Evidence Act, 1872, the statement given by 
anybody, in order to be accepted as an Evidence, it must be voluntary and 
not have been caused by any inducement, threat or promise. 

GOA-5 PARA 46. (6)(A) The Statement dated 07/06/2018, is in 3 (three) 
Pages. In the last paragraph it is written " I further state that the above 
statements have been typed by Shri Naval Kishore, Accountant & 
Authorised Signatory of my firm on computer for my conveyance. Such 
declaration, naturally implies that the dictation for typing the Statement 
was given by the Proprietor of the Factory Shri Shiv Charan Gupta who 
was giving the statement. But this was never the Fact. Shri Shiv Charan 
Gupta cannot give even one line dictation in English, leave aside giving 
dictation of three Pages. In other words, the dictation to type the 
statement was given by somebody else. 

GOA-5 PARA 46. (6) (B) In the Last Paragraph it has been mentioned "I 
have again read over my above statements from page 1 to 3 typed by 
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Shri Naval Kishore and being in full agreement with them as true to the 
best of my knowledge and belief'. The entire Statement has been written 
in English, and in several places appropriate legal terms have been used 
to make it a confessional statement, to accept all the offence that had 
been pointed out by the Department. Shri Shiv Charan Gupta has read 
only up to Class XII and that too with compartmental in English. Even if 
he reads the statement 10 times, it is beyond his knowledge to 
understand what has been written in the statement, but he had put his 
signature as a token of accepting all the facts mentioned in the 
Statement. Because the statement was in English, in order to understand 
what has been written in the three pages, it was required to be translated 
to him in Hindi and explained to himbefore obtaining his dated signature 
by the Summoning Gazetted Officer of the Department. As such this 
statement cannot be called a voluntary statement to be accepted as an 
evidence in the Adjudication Proceedings. 

GOA-5 PARA 46. (6) (C) Moreover, as explained in the previous paras, the 
facts mentioned in the statement about excess stock of Finished goods 
and the Raw Material has been proved documentarily to be wrong and 
Untrue as explained in various tables above. As such, untrue and non-
voluntary statement recorded under summons in a language (English) in 
which the person giving the statement, does not have even working 
Knowledge and does not understand properly, cannot be treated as a 
voluntary statement to utilize the facts stated therein against the 
Appellant in the Adjudication Proceedings. 

GOA-5 PARA 46 (6) (D) It has been stated in Page 2 (beginning) ".... We 
had cleared the said 50% quantity without cover of Invoice as per 
direction of M/s Mangal Udyog, Paota with intent to evade payment of GST 
and to earn extra money ..."This line unequivocally specifies abetment of 
the Party (to whom goods cleared) in the offence committed (if at all as 
alleged) by the Factory of the Appellant if any. But the Department, 
knowing this fact from the statement under Section 70 of the CGST 
Act,2017, ignored the fact and did not take any action against the party 
(whose Name was mentioned in the Papers as receiver of the Supply) who 
abetted in the serious Offence of evasion of Tax under GST. This act of the 
Department conclusively establishes that the Statement was not voluntary 
and was not true, and given under inducement and promise and was a 
dictated one. As such, the Statement Dated 07/06/2018 do not have 
evidence value in the Adjudication proceedings against the Appellant. 

GOA-5 PARA 46.(6) (2) (STATEMENT DATED 02/07/2018) 

In Question No.1, the Proprietor of the Firm was shown a Note Book in 
which movement of Goods pertaining to different factories was there but 
the question was asked to Proprietor of M/s Om Industries. The questions 
pertaining to other factories was asked as a result of "inducement and 
Promise" without asking anything to individual owners of the other 
factories and the summoning Authority compelled to accept the 
movement without Invoice in respect of M/s Om Industries under threat. 
Such Statement cannot be voluntary to be used as evidence against the 
Appellant. 

GOA-5 PARA 46.(6) (2)(A) Similarly in question No.2 the Proprietor of the 
Factory (M/s Om Industries) was asked about the details noted in the 
Note Book whereas the Proprietor was not the writer (scribe) of the facts 
mentioned therein. It was known to the Departmental Officer that the 
writing in the Note Book was not of Shri Shiv Charan Gupta, but still he 
was asked about the facts mentioned in the Note Book and not to the 
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Person who actually wrote those details. This explains the "threat, promise 
and inducement" involved in recording of the Statement. Such Statement 
was not voluntary to be used as evidence against the Appellant. 

GOA-5 PARA 46. (6) 2 (C) In reply to question No.5 the proprietor had 
stated " We have not issued any invoice against delivery challan Nos 7 
dt.08/09/2017, 60 Dated 30/04/2018 (40 +Challans). There may be 
possibility of Supply of Goods without legal Invoices or there may be 
possibility of cancellation of Order by the buyer. At present I am not in a 
position to explain because this work was looked after by my accountant 
Shri Naval Kishore." The Appellant by referring to this reply prays to state 
that it was categorically replied by the Proprietor of the factory that there 
was possibility of cancellation of Order and because the work was looked 
after by the Accountant of the Factory, he was not in a position to explain. 
The Department has not enclosed any statement of the Accountant Shri 
Naval Kishore, but completed the investigation and issued Show Cause 
Notice by preparing a un-signed chart, incorporating the Challan Numbers 
and some average weight vide RUD(V), and demanded GST, which is not 
permitted under the existing Rules of GST. When the proprietor had 
replied in the statement to ask Shri Naval Kishore about the facts, 
issuance of Show Cause Notice under assumptions and presumptions of 
clandestine supply, without ascertaining anything from Shri Naval Kishore, 
is bad in law, and contents of such Statement cannot be used against the 
Appellant. 

46 (6) 2. (D) In the statement, the reply has been made for the questions 
which were asked to the Proprietor in English. It has been mentioned 
earlier that Shri Shiv Charan Gupta cannot write in English. This 
statement was also typed by some Departmental Officer. It is a fact that 
somebody dictated the replies to the questions to be typed in the 
computer. Further, in the Last Paragraph it has been mentioned "I have 
tendered my statements after consultation with my Chartered 
Accountant." This is absolutely untrue. It is not permitted under Rules to 
consult with Advocate or Chartered Account for legal Help during giving 
statement under summons issued under Section 70 of the CGST Act,2017. 
It is beyond imagination to think the Proprietor was allowed to consult 
with the Chartered Accountant, while stating replies to the questions 
asked under summons before the Departmental Authorities. The purpose 
of taking statement is to unearth the Truth, but in this statement, untrue 
facts has been recorded under pressure. The contents of such statement 
cannot be used by the department against the Appellant. 

GOA-5 PARA 46. (6) (3) (Statement dated 12/07/2018) 

This is the third statement dated 12/07/2018 used as Relied upon 
Document against the Appellant. This is in two pages. In these two pages, 
the Summoning authority has dictated full confession of the proprietor and 
the proprietor was compelled to write these following lines: 

1 tried my best to trace. out weighment slips in respect of Goods moved 
through Delivery Challans bearing No. 7 to 60 but could not be trace out; 
that as per my knowledge we had supplied the goods of a quantity 132.69 
Mt. approximately valued at Rs. 61,69,921.00 involving GST of 
Rs.11,10,586.00 to various parties without issuance of Invoices and a 
detailed chart of such delivery challans has been prepared by me which is 
being submitted. 

2 I further state that a quantity of 16.430 Mt. of GI wire found short 
during the physical verification, were used in manufacture of 16.430 Mt. 
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of GI Weldmesh, which was supplied/sold without issuance of invoice and 
without payment of GST; that the value and GST of the said short 
quantity has been included in the said chart. 

3 On being asked about having any evidence of cancellation of Challan as 
claimed in my chart, I state that I have't any documentary evidence but in 
some cases, the goods were supplied either next day or some party 
cancelled the order after preparation of delivery challans, but could not be 
cancelled by my Accountant inadvertently. 

4 On being asked about the GST payable on the 132.69 Mt. of GI Weld 
mesh (86.840Mt.) and WeldmeshJali (45.659 Kg,) as detailed in chart, I 
state that the GST will be deposited by me along with interest and Penalty 
payable in terms of the provisions of CGST Act,2017 and Rules made 
thereunder, within a week's time. 

5 .... I further state that I have tendered my statements after due 
consultation with my advocate and again readover my above statements 
from Page No. 1 to 2 and being in full agreement with the statements as 
true to the best of my knowledge and belief. 

GOA-5 PARA 46. (3) (3) (1) 

In the following Paragraphs the Appellant is offering its explanation on the 
statement of the Proprietor of the Factory Shri Shiv CharanGupta, on the 
Statement dated 12/07/2018in which it was got admitted below 
mentioned 5 (five) Points by the Summoning Authority: 

1 As per my knowledge we had supplied the goods of a quantity 132.69 
Mt. approximately valued at Rs. 61,69,921.00 involving GST of Rs. 
11,10,586.00 to various parties without issuance of Invoices. 

2 A quantity of 16.430 Mt. of GI wire found short during the physical 
verification, were used in manufacture of 16.430 Mt. of GI Weldmesh, 
which was supplied/sold without issuance of invoice and without payment 
of GST; 

3 On evidence of cancellation of Challan as claimed in my chart, I state 
that I have't any documentary evidence but in some cases, the goods 
were supplied either next day or some party cancelled the order after 
preparation of delivery challans, 

4 On GST payable on the 132.69 Mt. of GI Weld mesh (86.840Mt.) and 
WeldmeshJali (45.659 Kg,) as detailed in chart, I state that the GST will 
be deposited by me along with interest and Penalty payable in terms of 
the provisions of CGST Act,2017 and Rules made there under, within a 
week's time. 

5 I have tendered my statements after due consultation with my advocate 
and again read over my above statements from Page No. 1 to 2 and being 
in full agreement with the statements as true to the best of my knowledge 
and belief. 

GOA-5 PARA 46. (6) (3) (1) 

(A) Explanation on Point No.1. The Proprietor Shri Shiv Charan Gupta 
submitted a chart before the summoning Authority, which has been used 
as a Relied Upon Document vide RUD (VI) (Annexure-B containing 
challanwise details of Goods supplied viz quantity, value and GST payable 
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as admitted by the Proprietor — It was not considered for issuance of 
SCN) . Some of the Challans have been mentioned as Cancelled as 
allowed by the summoning authority and the total quantity was 132690 
Kg involving GST of Rs.11,10,586.00. This statement was taken under 
inducement and promise that if the proprietor admits to pay the GST & 
Penalty, then some Challans will be allowed as Cancelled. The chart was 
prepared under pressure of the Department, and it was got admitted by 
the Proprietor by adopting pressure tactics that the quantity of 132.690 
Mt. of Goods was supplied to parties without GST Invoice. But the correct 
fact is that no Goods were supplied to any party listed in the Challan to 
any Party. Since this admission of "Supply without invoice" was got 
written in the statement under pressure and the fact stated, was 
completely untrue, it cannot be used as an evidence against the 
Appellant. Further, this statement was also retracted by the Proprietor at 
the earliest opportunity. 

46 (6) 3 (1) (B) _Explanation on Point No.2. The Department has found 
shortage of 16.430 Mt of GI Wire while conducting Stock Taking in the 
night of 05/06/2018. As has been explained earlier in this reply, the 
principle of conducting Stock Taking was wrong, to the effect that by 
taking weight of One Bundle and multiplying with the Number of Bundles 
will never determine the actual weight of the stock, since the bundles 
were not of uniform length and not of uniform weight. But the Summoning 
Authority, by exerting pressure on the Proprietor forced him to write that 
"out of this shortage quantity of 16430 Kg GI Weldmesh was 
manufactured and supplied without invoice and without payment of GST." 
This statement is absolutely wrong. Under no circumstances 16430 Kg of 
GI Weldmesh will be manufactured out of 16430 Kg of GI Wire. The Input 
& Output Ratio of GI Wire to GI Weldmesh is around 97 to 98 Percent 
depending on the quality of GI Wire and the Manufacturing conditions. 
There cannot be 100% output as has been mentioned in the statement 
which was written under heavy pressure exerted by the Summoning 
Authority and as dictated by him to build the case against the Appellant. 
Like this manner untrue facts were got documented by the Summoning 
Authority and such untrue fact of (i) use of Shortage GI Wire for 
manufacture of GI Weld mesh Jali (ii) manufacture of 16430 Kg of GI 
Weldmesh out of 16430 Kg of GI Wire, cannot be regarded as correct, to 
use the fact against the Appellant. However, this statement was retracted 
by the Proprietor at the earliest opportunity by submission of an Affidavit 
to the Department. 

46 (6) 3 (1) (C) 

Explanation on Point No.3. The Proprietor of the Factory submitted a chart 
mentioning the number of Bundles weight and GST payable as allowed by 
the Summons issuing Authority. He specifically mentioned that no 
documentary evidence was available with him since the Orders were not 
documented and it was only verbal. Had the orders been documented 
there would have been documentary evidence of cancellation. The reason 
of such cancellation and non-supply of the Goods, was non finalisation of 
the rate of the Goods. It was also mentioned by the Proprietor that the 
Orders were cancelled for some parties after preparation of Challans. 
Since no Invoice was issued nor any e-way Bill was issued for the Listed 
Challans, there was no supply of Goods from the Factory of the Appellant. 
However, this statement was retracted by the Proprietor at the earliest 
opportunity by submission of an Affidavit to the Department. 

46 (6) 3 (1) (D) Explanation on Point No.4. It has been mentioned in the 
Statement dated 02/07/2018 by the Proprietor of the Firm that (Answer 
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to question NO.5). "There may be possibility of supply of Goods without 
Legal Invoices or there may be possibility of cancellation of Order by the 
buyer. At present I am not in a position to explain because the work was 
looked after by my Accountant Shri Naval Kishore who left the Job." The 
Chart prepared by the Proprietor, submitted to the Summoning Authority 
RUD NO. (vi) was only to inform the weight of the Bundles, Value and the 
GST amount payable there on & it was never a confession of Supply of 
Goods. But the Authority, by exerting Pressure, forced the Proprietor, by 
promising to allow the GST waiver, on Cancelled Challans listed in the 
Chart filed by the Proprietor, got admitted to pay the GST on 132.690 Mt. 
of Finished Goods though No Supply of the said items were made by the 
Factory. As such, this statement was taken under inducement and 
Promise, and was not voluntary and is absolutely Untrue, and such 
confession of payment of GST along with Penalty, cannot be used against 
the Appellant. However, this statement was retracted by the Proprietor at 
the earliest opportunity by submission of an Affidavit to the Department. 

46 (6) 3 (1)(E) EXPLANATION ON POINT NO.5. The Summoning Authority 
by dictating the lines got admitted that the Proprietor of the Factory had 
tendered the statement after due consultation with his advocate. Shri Shiv 
Charan Gupta was not accompanied by any advocate to consult before 
tendering the statement. This is an untrue fact, got stated by the 
Proprietor under compulsion. The Proprietor did not consult any advocate 
for giving the statement. The Appellant prays to mention that since the 
facts stated in the Statement of 12/07/2018 was untrue and recorded 
under inducement and promise, and it was not voluntary, hence the facts 
stated, cannot be used as an evidence against the Appellant However, this 
statement was retracted by the Proprietor at the earliest opportunity by 
submission of an Affidavit to the Department. 

46 (6) 3 (1) (F) Since this Statement Dated 12/07/2018 was not based on 
correct facts and was recorded under Pressure, inducement and promise, 
and not voluntary, the Proprietor of the Factory at the earliest 
opportunity, filed an affidavit stating how he was pressurized to tender 
the statement and the copy of the said affidavit was forwarded to the 
Assistant Commissioner for information under letter dated 19/07/2018. 
The forwarding of this letter has been quoted in Para 8.1of the Show 
Cause Notice. In Para 8.3 of the Show Cause Notice it has been mentioned 
that in response of the Letter Dated 19/07/2018 of the proprietor of the 
Factory, Superintendent (AE) CGST Division — E Behror vide Letter no. 
IV-06(15)AE/E-Way 	Bill/Om 	Industries/BHR/ 	2018/2399 	dated 
24/07/2018 informed that the statement tendered on 12/07/2018 in 
compliance of summons dated 05/07/2018 were voluntary after 
consultation of his advocate without any fear, duress, threat etc. The 
Appellant prays to mention what inducement, promise, duress and 
confession of untrue facts was recorded by exerting pressure has already 
been detailed in above Paragraphs. Further, the Appellant prays to 
mention the following facts: 

1 	the consultation with Advocate is absolute untrue, 
2 	the entire statement was a result of dictation by Departmental 

Officials which was got typed and also got signed by the Proprietor of the 
Factory who does not have good knowledge (writing knowledge) in 
English, 

3 	even though it is mentioned in the statement "read over my 
statement" the proprietor of the factory, was not learned enough to 
understand details even by reading the Statement, 
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4 	the statement was recorded in English and after recording it 
was not explained to the Proprietor in Hindi (the language known to the 
Proprietor) Under this circumstances, the Appellant prays to mention that 
facts recorded in the Statement Dated 12/07/2018 was under 
inducement, promise and exerting heavy pressure on the proprietor of the 
Factory, which was later retracted by Shiv Charan Gupta by forwarding an 
Affidavit to the Department. 

GOA-5 PARA 46. (6)(6) (4) After explaining the untrue nature of the 
Statements recorded by the Department under Summons, the Appellant 
prays to mention that no Demand will be sustainable for clandestine 
removal based on mere confessional statement as has been decided by 
Hon'ble High Court and Hon'ble CESTAT. 

Demand based on simply on confessional statement of owner without any 
corroborative evidence is not sustainable. 

46 (6) 5. 

Appellant's Contention of Submission of Notorised affidavit dated 
18/07/2018 

It has been mentioned in Para 8.1 of the Show Cause Notice that Shri 
Shiv Charan Gupta, Proprietor of M/s Om Industries, Behror, submitted a 
Photo Copy of Notorised Affidavit Dated 18/07/2018. The facts stated in 
the Affidavit: 

1. I affirm that statement was recorded as on 12/07/2018at 02.00 
PM(Approx) under Summons No. 2195 Dated 05/07/2018 in front of 
Superintendent Sh. Anil Kumar and these statements was inducement, 
Threat and Promise; as such it was not my Voluntary Statement and was 
recorded under duress. 

2. It was promised to me that the issue is to be resolved on the basis of 
acceptance of figure mentioned therein and the Office continuously 
pressurized me for signing the statement. 

3. I was summoned earlier and I physically presented every time and 
waiting for the whole day at there but my actual statement not recorded 
at the same time. 

4 	The Officers before whom I present at their continuously pressurized 
to me for acceptance of the facts mentioned in the challan Book and 
forced me to sign mentioning the Goods supplied who it was never a fact 
the goods never supplied to the parties mentioned in the challan Book. 

5. The statement recorded before the officers on 12/07/2018 was not my 
voluntary statement and the facts mentioned there is also not correct and 
fair. 

6. This is our true statement. 

46 (6) 5. (1) 
The 6 (SIX) clauses given above is the copy of the Affidavit filed by the 
proprietor of M/s Om Industries, Behror. This Affidavit was Notorised on 
18/07/2018 regarding the statement recorded on 12/07/2018. It may be 
mentioned that the proprietor of the factory was compelled to file the 
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Affidavit by stating the correct facts, since some incorrect and wrong facts 
were got stated in the statement under inducement, threat and promise 
and which was never a voluntary statement. Since the proprietor did not 
have good knowledge of English Language wrong and incorrect statement 
was got signed by the Departmental authorities under Pressure. The facts 
which were not correct, have been stated in the Para 22 of reply to SCN. 

46 (6) 5.(2) 

In Para 8.3 of the Show Cause Notice it has been mentioned that the 
Supdt (AE) CGST Division -E, Behror in his letter C.No. IV(06)(15)AE/E-
WAYBiII/OM Industries/BHR/2018/2399 dated 24/07/2018 informed 

1. The statements tendered on 12/07/2018 in compliance of summons 
dated 
05/07/2018 were voluntary after consultation of his Advocate 
2. The statements were tendered without any fear or favour, duress, 
threat etc 
3. It was informed that no evidence of duress or threat was adduced 
4. Therefore the said retraction of the statement after one week is nothing 
but afterthought. 

46 (6) 5.(3) 

Such letter of the learned Superintendent (AE) dated 24/07/2018 after 
lapse of 5 days, confirms the fact that the facts stated by Shri Shiv 
Charan Gupta in his Affidavit is very much Correct for the following 
reasons: 

1. It is beyond all reasonable thinking that the Summoning Authority has 
allowed the person summoned to consult with his Advocate while 
Statement under Summons is being taken. 

2. The Name of the Advocate has not been mentioned, which confirms 
that "consultation with Advocate" is a Lie and is a untrue fact. 

3 	Since the Superintendent (AE) (as stated in the SCN) has allowed 
Shri Shiv Charan Gupta to consult with the Advocate while giving the 
statement, he must be having the name of the Advocate to whom he to 
consult during recording of Statement under Summons. As the name of 
the Advocate has not been mentioned in the Show Cause Notice, it 
appears "consultation with the Advocate" is not a correct fact. 

4. It has been mentioned in the Show Cause notice that "statements were 
tendered without any fear or favour, duress, threat etc" is also not correct 
since the such phrases were written by pressurizing the proprietor of the 
Factory, for which he was compelled to file the Affidavit to inform the 
correct fact to the Department. 

5 	Evidence of inducement and promise has been detailed in the Relied 
Upon Document no VI (as admitted by the proprietor). It was promised by 
the Authority to ignore several entries if the Proprietor accepts payment of 
GST, though in reality nothing was supplied to the firms mentioned in the 
Challans. 

Untrue fact: during physical examination of stock of finished goods 
21054.550 Kgs of Weldmeshjali(Finished Goods) Valued at Rs. 
10,99,679/-, was found excess in the factory 
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Explanation of the Appellant: This statement is not correct. No excess 
stock of WeldmeshJali was available in the Factory during the stock Taking 
on 05/06/2018. It has been explained in Para 19 (i) of this reply that it is 
quite impossible to manufacture such excess quantity of WeldmeshJali out 
of the Raw Material Purchased and issued in the Factory of the Appellant 
during the Period 01/07/2017 to 05/06/2018. As such, an untrue 
Statement recorded under inducement and compulsion cannot be used as 
an evidence against the Appellant. However collecting the Data available 
in the factory records it is established that the facts stated in the 
Statement are untrue. 

Untrue fact: during physical examination of stock of Raw Material, 
8750.200 Kgs of HB Wire (Raw Material) valued at Rs. 36,833/-,was found 
excess in the factory 

Explanation of the Appellant: This statement is not correct. No excess 
stock of HB Wire, was available in the Factory during the stock Taking on 
05/06/2018. It has been explained in Para 19 (i) of this reply that it is 
quite impossible to stock such excess stock of Raw material, after 
issuance of requisite HB Wire for manufacture of WeldmeshJali in the 
Factory of the Appellant during the Period 01/07/2017 to 05/06/2018. 
Further this excess quantity of 8750.200 Kgs of HB wire has been 
declared Excess by assuming the day to day accounting of the Factory to 
be correct and the Closing Balance of HB Wire also to be correct. When 
the Closing Balance is accepted to be correct , it automatically means that 
the Procurement and issuance of HB Wire along with the Opening Balance 
as on 01/07/2017 also to be correct. Hence when there was no excess 
procurement of HB Wire how can there be excess stock of HB Wire. Now 
the Only reason that arises of such analysis is that the system of 
weighment was not correct. The Appellant very politely states that since 
the HB Wires did not have uniform Length in the Coils (Bundles), their 
weight also could not be uniform. It was a fallacy to assume that the 
weight of all the Bundles of same Gauge have same weight. Accordingly 
the Appellant again declares that there was no excess Stock of HB Wire 
and fact stated in the Statement of the Proprietor was not correct and it 
was mentioned as per the dictation of the Departmental Officers which 
was untrue and cannot be accepted as an evidence, to act against the 
Appellant. As such, an untrue Statement recorded under inducement and 
compulsion cannot fie used as an evidence against the Appellant. 

GOA-06 PARA 47 OM The Learned Assistant Commissioner has correctly 
stated the facts on record but while drawing inference on the facts he has 
taken a biased view, only to justify the allegations made in the Show 
Cause Notice. The finding "the entries made in the said challans/note book 
were related to actual clearance of the finished goods made by the 
assessee, otherwise the entries of recorded clearance would not have 
been found mentioned in the said Files/ challans/ note book/ Bill Books" is 
factually incorrect since the challans were used to act as a transport 
permit for movement of Goods to Weigh Bridge and back to the Factory. 
No relied upon document evidences such arrival at Destination and 
payment of the amount to establish "Supply" under GST. It was the 
principle of the Factory that - under no circumstances Goods can move 
from Factory under cover of Challan and without Invoice & E-WAY Bill. The 
Truck which was intercepted by the Department also carried Invoice and 
e-way Bill. Therefore the inference drawn in the Order—in-Original, 
against Challans for actual Clearance, and arrival at the respective 
Customer to establish "Supply" under GST, is absolutely wrong and 
baseless, and only an assumption and presumption. Under this 
circumstance the Appellant prays to Set aside the Order in Original 
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The Appellant very politely begs to express that such excess removal of 
the goods was not in the knowledge of the Proprietor of the Factory. It 
was the act of mischief conducted by somebody not known to the 
Proprietor of the Firm. However, since the goods were found excess in the 
vehicle carrying the E-way Bill of the Appellant and the goods along with 
the vehicle was confiscated by the Authority, it was the duty of the 
Proprietor of the Factory to release the items on payment of adjudicated 
amount. The amount was paid in full towards release of the vehicle. It 
may not be out of place to mention that the Authorised signatory of the 
Factory, Shri Naval Kishore fled away and did not come to the factory nor 
attended to his duty after 05/06/2018 (and is absconding till date). As 
such, the conspiracy of loading excess goods in the vehicle with finished 
goods on 05/06/2018 remained mystery, and the Proprietor of the factory 
was unable to catch the culprit. But it is a fact that no vehicle ever left the 
Factory premises of the factory of M/s Om Industries, without E-way Bill 
and Invoice for the Goods loaded in the vehicle leaving for the destination, 
against Supply of Finished Goods manufactured in the factory. The 
findings of the Assistant Commissioner that ''possibility of any conspiracy 
by his staff to load excess goods seized by department on 5.6.2018 
without his consent is beyond imagination and this contention is not 
acceptable" is mere assumption without any supportive evidence. 

GOA-08 (52) (ii) (2) (i) EXPLANATION ON PHYSICAL VERIFICATION OF GI 
WELDMESH 

There are two GI Weldmesh or Weldmesh Jali, manufacturing machines in 
the factory. The stock of GI Weldmesh Bundles in the factory at the time 
of stock verification was 95 Bundles of 12 Gauge GI Weldmesh of 5 Feet 
Height or Width and 60 Bundles of 12 Gauge GI Weldmesh of 6 Feet 
Height or Width. The Appellant very politely begs to express that the 
weight of a Bundle of GI Weldmesh depends on (i) Gauge of GI Wire (ii) 
Height or Width of the GI Weldmesh and (iii) Length of the GI 
Weldmesh.During manufacture of the GI Weldmesh in the machines, the 
Breadth or the Height of the GI Weldmesh is adjusted as per requirement, 
but the length of the GI WELDMESH differs as per the feeding of GI wire 
to the Machine. As such, the Length of the GI Weldmesh produced is not 
uniform or constant. Sometimes the Length of the GI Weldmesh is small 
and sometimes it is even 80 feet or 100 feet long. Accordingly the weight 
of the GI Weldmesh differs from Bundle to Bundle even if the goods are of 
same Gauge.This principle is equally applicable for Weldmesh Jail 
manufactured out of HB Wire. 

GOA-08 (52) (ii) (2)(ii) APPELLANT'S CONTENTION ONPHYSICAL 
VERIFICATION OF GI WELDMESH ON 05/06/2018 

The width of the GI Weldmesh, which was available in the factory during 
Stock Verification was 5 Feet and 6 Feet, but the length of the Bundles, 
was not Uniform. 

The Appellant very politely begs to express that the Stock Verification by 
the Departmental Officers was done only under eye estimation ( as if all 
bundles are of uniform weight) by segregating the Bundles (according to 
Gauge) and weighing only Bundle of same gauge as per the Officers sweet 
will. 

GOA-9 PARA 52 (iii) (A) 010 The Appellant did not mention that the 
Length of weldmess/ Jail/GI Wire/ HB Wire varies from 80 to 100 Feet as 
mentioned in the Findings, the Appellant actually stated "the Length of the 
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GI Weldmesh is small and sometimes it is even 80 feet or 100 feet 
long",which involves small coils as well as coils of 80 to 100 feet. (vide 
Reply) 

GOA-9 140a 52 (iii) (B) The learned Assistant Commissioner in his 
findings has mentioned in the Paragraph "rather they were ready to 
deposit the GST on the basis of recorded stock as per their calculation but 
when the amount of GST exceeded their favourable calculation, they have 
come up with this objection which is not tenable". Yes, the Appellant as a 
Law abiding Factory owner had stated that they will pay the amount if 
there was any mistake from their side or if there was any excess stock or 
shortage if clandestine removal is proved. The proprietor was confident 
that the stock position was correct. The difference arose since the method 
of Stock taking was wrong and complete weighment of the entire stock 
was not undertaken correctly. It is an incorrect inference to state that the 
Appellant "never objected to the method of Stock taking" as mentioned in 
the Findings of the Asst. Commissioner, since there was no such scope 
and the words of the Departmental Officers was final during the raid. It 
may also be mentioned here that such method of stock taking is legally 
not accepted, as has been decided in various case Laws of Hon'ble 
Tribunal, and no Demand can be made on such calculated stock, based on 
Average Weight. 

Grounds of Appeal on this Paragraph (52) (iv) of the Assistant 
Commissioner's Finding in the Order in Original before Appellate 
Authority,by Appellant GOA-10 PARA 52 (iv) 010 The Learned Assistant 
Commissioner in his discussion and Findings has mentioned it has been " 
admitted that they have installed two machines having having production 
capacity upto 2.5 ton per day which indicates that the assessee is capable 
to produce 150 ton of finished goods per month and therefore stock of 
finished goods i.e.22.088 ton found at the time of stock taking is within 
acceptable normal limits and therefore this contention of the assessee 
holds no water". 

To this the Appellant prays to mention that the finished goods are 
produced out of Raw material through machines. When procurement of 
extra Raw material has not been evidenced in the Show Cause Notice or 
the Order-in-Original, such inference of the Learned Assistant 
Commissioner does not have any evidential value. However, the Appellant 
hereinafter explains the impossibility of such huge production stating the 
correct Facts. 

The Show Cause Notice or the Order in Original have not evidenced any 
excess procurement of any raw material, nor there has been any 
allegation of clandestine manufacture of the finished Goods evidencing 
excess raw material Page 52 of 105 consumption than what has been 
recorded in the Books of Accounts to manufacture such huge quantity of 
Finished Goods as has been calculated above explanation table, by 
considering the assumed figures mentioned in the Show Cause Notice and 
the Order in Original,. As such, if the recorded book stock of finished 
Goods manufacture is taken in to consideration and the alleged removal of 
finished goods mentioned in the Show Cause Notice or the Order in 
Original, is taken in to consideration, an excess quantity of 3,60,384.06 
Kg of Finished Goods appears to have been supplied by the Appellant than 
the total stock of manufacture including Opening Balance of finished 
Goods, as explained above without considering the closing stock of GI 
WELDMESH &WELDMESH JALI available in the factory as closing Balance 
on 05/06/2018 which is 4715.1+9363.604=14078.704 Kg. Considering 
the above mentioned correct facts it transpires that the plea taken by the 
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Learned Asst. Commissioner that the factory is capable of manufacturing 
the quantity of finished Goods mentioned in the Adjudication is not 
correct, and it is simply based on an assumed figure which the factory was 
not capable of manufacturing. On this score, the Order in Original is liable 
to be set aside. 

Para 52 (iv) (C) It may not be out of place to mention that the details of 
all these tables and explanation was submitted to the Learned Assistant 
Commissioner in the Reply to the Show CaUse Notice and the Adjudicating 
Authority after going through the details of such facts, the Learned Asst. 
Commissiober has incorporated the same in the Order in Original itself, 
which indicates that facts mentioned by the Appellant to the Adjudicating 
Authority was correct, since the same have not been rebutted or denied 
anywhere in the Adjudication Order. In spite of going through such correct 
facts the Learned Assistant Commissioner has not given importance to 
such vital explanations with facts and figures and simply ignored 
everything by mentioning only one line that the production capacity of the 
factory takes care of such elevated manufacture and he justified the 
confirmation of the Demand which is beyond the instructions contained in 
the Adjudication Manual, and such Order in Original cannot be termed as a 
Speaking Order, as per the norms fixed in the Adjudication Manual (next 
Para) and this Order passed by the Learned Asst. Commissioner, is 
absolutely illegal, bad in Law and such Adjudication Order is liable to be 
set aside. 

The appellant has cited following case laws in their defence:- 

Hon'ble Supreme Court's decision in Pool pandit Etc Vs 
Superintendent Central Excise (1992 AIR 1795). 

Tejwal Dyestuff Industries V CCE (2007)216 ELT 310 (CESTAT) 

CCE V Seven Seas Corporation (2010) 259 ELT 652 (Born HC DB) 

CCEV Omkar Textile Mills (2010) 259ELT 687 (Guj HC DB) 

20. Personal hearing in virtual mode through video conference was held 

on 16.06.2021. Shri Naveen Goyal, Authorized Representative appeared 

for personal hearing on behalf of the appellant. He reiterated the grounds 

of appeal and explained in details during personal hearing. Sh. Naveen 

Goyal appeared for personal hearing for both the appeals as mentioned 

above. In view of submission, he requested for favourable decision. 

I find that the appellant has filed the appeal delay by 7 days from 

the normal period prescribed under Section 107(1) of the CGST Act, 2017. 

As the appellant has shown the date of communication of order appealed 

against is 16.09.2020 in their Appeal Memo whereas, passing the 

impugned order in original date is 31.08.2020. 
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First of all I take up the issue of filing the appeal and before 

deciding the issue of filing the appeal on merits, it is imperative that the 

statutory provisions be gone through, which are reproduced, below: 

SECTION 107. Appeals to Appellate Authority. — (1) Any person 

aggrieved by any decision or order passed under this Act or the State 

Goods and Services Tax Act or the Union Territory Goods and Services Tax 

Act by an adjudicating authority may appeal to such Appellate Authority 

as may be prescribed within three months from the date on which the 

said decision or order is communicated to such person. 

(4) The Appellate Authority may, if he is satisfied that the appellant was 

prevented by sufficient cause from presenting the appeal within the 

aforesaid period of three months or six months, as the case may be, allow 

it to be presented within a further period of one month. 

21. Accordingly, I proceeded to profoundly diagnosing each contention 

put forth by the appellant within the circumference of the provisions under 

the Act and Rules. I find that the main issues under challenge which are 

being contested by the appellant in the impugned order, are: 

(a) that the proceedings of physical verification of stock during 

search and seizure were based on eye estimation and whether the 

same proceedings were proper or not. 

(b) that the appellant have purchased and supplied the goods 

clandestinely without payment of GST amounting to Rs.31,63,814/-

(CGST Rs.15,56,903/- + SGST Rs.15,56,903/- + IGST Rs.50,008/-) 

in respect of 374312 Kgs. of GI Weldmesh/WeidmeshJali/Barbed 

Wires etc. valued at Rs.1,75,76,741/- as detailed in Delivery 

Challans during the period from July, 2017 to 5.6.2018; 

(c) that the appellant has supplied 150.8 Kgs goods valued at 

Rs.9,940/- with intent to evade GST amounting to 1790/- (CGST Rs. 

895/- + SGST Rs. 895/-) as detailed in -Note Book during the 

impugned period; 

(d) that the appellant has not paid GST amounting to Rs.1,40,122/-

(CGST:Rs.70,061/- + SGST Rs.70,061/- ) in respect of 16,430 Kgs. 

of GI Wire valued at Rs.7,78,453/- found short during physical 
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verification; 

(e) confiscation of the seized goods viz. 1033.900 Kgs of GI 

Weldmesh (Finished Goods) valued at Rs.56,952/-, 21054.550 Kgs 

of WeldmeshJali (Finished Goods) valued at Rs.10,99,679/- and 

8750.200 Kgs of HB Wire (Raw Material) valued at Rs.3,63,833/- all 

attracting GST @ 18% (Total Value of Rs.15,20,464/- involving GST 

of Rs.2,73,684/-), under the provisions of Section 130 of the CGST 

Act; 

(e) Interest on the confirmed demand under Section 50 and Penalty 

under the CGST Act, 2017 should be recovered for contravention of 

the provisions, with intent to evade payment of GST or not; 

(f) imposition penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on 

Shri Shiv Charan Gupta, Proprietor of M/s. Om Industries, Behror, 

under Section 122(3) of the CGST Act, 2017/ Section 122(3) of the 

RSGST Act, 2017 read with Section 20 of the IGST Act,2017. 

22. 	I find that based on a specific intelligence aid after discussion with 

the Commissioner & Additional Commissioner about the intelligence inputs, 

the Anti-Evasion Team of CGST Division E, Behror under the supervision of 

the Jurisdictional Assistant Commissioner, Organized Nakabandi. On seeing 

vehicle No.RJ-32 GB 1912, the officers gave indication to stop the vehicle 

to check the goods being carried therein, but the Vehicle driver instead of 

stopping the vehicle, speeded it up. The Anti Evasion officers chased the 

vehicle and caught after chasing half an Kilometer and asked the Vehicle 

Driver to show the documents accompanied with the goods. The Vehicle 

Driver Shri Nagar Mal gave a invoice bearing S.No.53 dated 5.6.2018 of 

M/s Om Industries, G-1-180(M), RIICO Industrial Area, Behror, E-Way Bill 

No. 7910 1363 7322 dated 5.6.2018 a: 11:38 AM both containing GSTIN: 

08A8AJWPG6567F12M. The said invoice was covering 945 Kgs of GI 

Welrimesh valued at Rs.52,055/, CGST Rs.4685/-, SGST Rs.4685/- (GST 

Rs.9370). Prima- fade, as per eye estimation, it was observed that the 

goods loaded in the Vehicle are much excess than that shown in Invoice, 

therefore, the Vehicle Driver was asked for weighment of goods at nearest 

Dharmkanta. Therefore, Anti-Evasion officers along with vehicle reached at 

M/s Shri Mahesh Dharmkanta, Sotanala, Behror and got the vehicle 

weighed along with goods vide Dharmkanta Slip No. 4759 dated 5.6.2018 

at 12:18 hrs. As per the Dharmkanta slip, net weight of the Goods was 

found to be 1885 Kgs. Since, the Goods were significantly found excess 

from the invoice quantity. 
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Further, I find that Statement of the Vehicle Driver were recorded in 

prescribed Form GST MOV-01 and order was issued for physical 

verification/Inspection of the Vehicle, Goods and documents in the Form 

GST MOV-02. During physical verification of the goods and Vehicle No. RJ-

32 GB 1912, conducted in the presence of Shri Nagar Mal, Driver of 

vehicle, a hand written Kachhi Parchi No.72 dated 5.6.2018 along with a 

Weighment Slip No. 1259 dated 5.6.2018 of M/s. Raath Dharmkanta 

showing Net Weight 1890 Kgs and generating Time 11:18 AM were 

recovered by the Anti-Evasion Officer from the Dash Board of the Vehicle. 

Therefore excess quantity of 945 Kgs goods valued at Rs.52,055/-

involving GST of Rs.9,370/- (CGST Rs.4685/- + SGST Rs.4685/-) and 

Vehicle No. RJ-32 GB 1912 were detained vide order of detention under 

Section 129(1) of the CGST Act, 2017 in the Form GST MOV-06. A Notice 

of demand was issued in the Form of GST MOV -07. 

Subsequently a notice of demand of Tax and imposition of fine & Penalty 

was issued to M/s Om Industries in the Form GST MOV-10, on 5.6.2018 

under provisions of Section 129(3) of the CGST Act, 2017 and fixed the 

date of personal hearing for 7.6.2018. M/s Om Industries vide their letter 

dated 5.6.2018 informed that P.H. may be conducted on 5.6.2018 instead 

of 7.6.2018. Shri Naval Kishor, Authorized Signatory of M/s Om Industries 

submitted that they are fully satisfied with the proceedings and have no 

objection in this regard. They will deposit the said liability by 6.6.2018. The 

Assistant Commissioner vide order No.1 dated 5.6.2018, issued in the 

Form GST MOV-11, confirmed GST liability of Rs.9,370/- (CGST Rs.4685/-

SGST Rs.4685/-), imposed penalty of Rs.9,370/- and ordered for 

confiscation of said goods valued at Rs.52,055/- and vehicle No. R3-32 GB 

1912. However, an option was given to release the same on payment of 

GST Rs.9,370/- (CGST Rs.4685/- + SGST Rs.4685/-), penalty Rs.9,370/-

Fines Rs.9,370/-and Rs.9,370/- in lieu of confiscation of said goods valued 

at Rs.52,055/- and vehicle No. RJ-32 GB 1912. M/s Om Industries 

deposited the GST amounting to Rs.9,370/-, Penalty Rs.9,370/-, Fine of 

Rs.9,370/- in lieu of confiscation of goods and Fine of Rs.9,370/- in lieu of 

confiscation of Vehicle vide Challans CNN: 18060800028500 and CPIN: 

18060800028560 both dated 6.6.2018 (Total Rs.37,480/ Om -) in respect 

of clandestinely removed 945 Kgs Weld Mesh detained by AE team Behror. 

Therefore, the said goods and vehicle were released vide release order 

dated 6.6.2018. 
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In view of the above events, I emphasize that there was reasonable 

belief with the proper officer empowered under Section 67(1) of the Act 

that the appellant was indulged in a manner as is likely to cause evasion of 

tax in contravention of the provisions of this Act and rules made 

thereunder. Therefore, the substantive due process, which has been 

followed by conducting search contained under Section 67(1) and 67(2) of 

the CGST Act was definitive and with valid materials/reasons to authorize 

and to conduct search and seizure. 

23. 	Now, on moving a step forward I find that in the follow up action, 

the Additional Commissioner, CGST Commissionerate, Alwar issued a 

search Warrant No. dated 05.06.2018 for search of factory premises of M/s 

Om Industries, Behror. I find that the search was carried out in the 

presence of the Proprietor Shri Shiv Charan Gupta, Authorized Signatory 

and two independent witnesses on 05.06.2018. During the proceedings, a 

quantity of 1033.900 Kgs of GI Weldmesh (finished goods) valued at Rs. 

56,952/-, 21054.550 Kgs of Weldmeshlali (Finished Goods) valued at 

Rs.10,99,679/- and a quantity of 8750.200 of HB Wires (Raw Material) 

valued at Rs. 3,63,833/- all attracting GST @18% (Total value of Rs. 

15,20,464/- involving GST of Rs. 2,73,684/-) were in excess than the 

stock position declared as per records maintained, Also, a quantity of 

16430 Kgs of GI Wire (Raw Material) valued at Rs. 7,78,453/- attracting 

Input tax credit @ 18% found short than the stock position declared. 

Accordingly, the goods found excess were seized under panchnama dated 

05.06.2018 under the provisions of the CGST Act, 2017 and were handed 

over to the Proprietor of M/s Om Industries, Behror. 

On being asked about the reasons of difference from the proprietor 

between physical stock position and stock recorded in, statutory records he 

stated that they had not verified the stock physically since long. However, 

he stated that, the stock of Raw Material, finished- goods found excess, 

might be due to excess receipt of the Raw-material from the suppliers, 

however, he did not know from whom the said goods(Raw Material) were 

received than the purchased quantities. As regards, the shortage of raw-

Material, he stated that the same might be used in the manufacture of GI 

Weldmesh and which might be cleared without payment of GST alongwith 

goods supplied on Tax invoice. The 1033.900 Kgs of GI Weldmesh found 

excess and kept to clear without payment of GST was also manufactured 

from the said 16430 Kgs of GI Wire found short from the recorded 
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quantity. As regards, the shortage of Raw-Material, he stated that out of 

the total shortage of 16430 Kgs of GI Wire (Raw Material), a quantity of 

1033.900 Kgs was used in the manufactured GI Weldmesh. He further 

stated that he is ready to deposit fine & penalties in respect of goods found 

excess and ITC/GST & penalties in respect of Raw material found short. He 

further provide invoice wise and month wise details of goods produced, 

sold, value, GST paid etc. as well as month wise details of Raw Material 

purchased, ITC taken, GST paid on Reverse Charge mechanism within 

three days. The said statement was typed by Shri Naval Kishor, 

Accountant & Authorized Signatory of M/s. Om Industries. 

I further find that the appellant has contended that 

(a) Conspiracy of Staff to load excess goods without Knowledge of 

Proprietor. Such excess loading was an offence and the proprietor 

immediately paid GST & Penalty amount for regularization. Since the 

concerned person left the factory and is absconding, as such, the 

matter is still a mystery for the Proprietor. 

(b) No Physical verification and weighment of entire stock was 

conducted -- Total Quantity of 70113.350 Kg of goods were weighed 

towards booking the GST Case against the Noticee between 05.00 

PM to 11.50 PM on 05/06/2018. As such the weight was incorrect 

and the Demand based on such incorrect weight is liable to be 

dropped. 

(c) GI WELDMESH - the Length of the GI Weldmesh produced is not 

uniform or constant. Sometimes the Length of the GI Weldmesh is 

small and sometimes it is even 80 feet or 100 feet long the stock of 

GI Weldmesh mentioned in the Physical Stock verification report 

dated 05/06/2018 RUD No. (ii), cannot be accepted as actual weight 

of the GI Weldmesh available in the Factory, on 05/06/2018, rather 

it was a result of "Eye Estimation" and "Pure Assumption". The 

Appellant prays to set aside such incorrect Demand. 

(d) Weldmeshiali- The width of the Weldmeshiali, which was 

available in the factory during Stock Verification was 3 Feet, 4 Feet, 

5 Feet and 6 Feet, but the length of the Bundles was not uniform. As 

such the Physical Stock verification report dated 05/06/2018 RUD 

No. (ii), cannot be accepted as actual weight of the Weldmeshiali 
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available in the Factory, on 05/06/2018, rather it was a result of 

"Eye Estimation" and "Pure Assumption". The Appellant prays to set 

aside such incorrect Demand. 

(e) GI Wire- Stock Verification of Raw Material of the Factory i.e. G I 

Wire was conducted by the Departmental Officers, only under eye 

estimation by counting the Bundles (coils) and weighing only Bundle 

as per the Officers sweet will. HB WIRE - Stock Verification of Raw 

Material of the Factory i.e. HB Wire was conducted by the 

Departmental Officers, only under eye estimation by counting the 

Bundles (coils) and weighing only a Bundle - sample Coil weight has 

been accepted to be the actual weight of all the GI Wire Coils 

available in the Factory as per eye estimation. As such "Finished 

Goods found Excess from Recorded Stock" and " Raw Material found 

Excess from Recorded Stock" & the Seized quantity was (i) GI 

Weldmesh: 1033.900 Kg, WeldmeshJali 21054.550 Kg, and HB Wire 

8750.200 Kg. --- was only for not making physical weighment. The 

Appellant may mention here that there was no Excess stock of "GI 

Weldmesh", "Weldmesh3ali" and "H B Wire" in the Factory on the 

Date of Physical Verification (05/06/2018). The difference in weight 

arose due to faulty process of Stock verification, it was a result of 

"Eye Estimation" and "Pure Assumption". The Appellant prays to set 

aside such incorrect Demand. 

(f) Regarding signing of the factory Officials on the "Physical Stock 

Verification Report", the Appellant prays to mention that the decision 

of weighment of unit coil of each category of product to find out the 

total stock available at the time of verification on the night of 

05/06/2018 was entirely of the Departmental Officers. The objection 

towards non-uniform weight of the Bundles was turned down by the 

Departmental Officers and it was forcefully augmented to calculate 

the total stock by multiplying the Number of Bundles with the sample 

weight of the Bundle weighed. Accordingly the total alleged stock of 

over 70,113.350 Kgs of stock of Finished Goods and Raw Material 

was weighed within 5 to 6 Hours, by only one weigh bridge of 500 Kg 

Capacity. This shows that the weighment was not proper but the 

factory officials and the Panchas had to bow down before the 

Pressure exerted by the Departmental Officers, since it appears, they 

were in hurry to complete the formalities before 00.00 Hrs 

06/06/2018, and were not interested at all in the Physical weighment 
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of the entire Stock. As a result, the Proprietor of the Firm, the 

Authorized Signatory and both the Panchas, were forced to sign the 

Stock taking Report , knowing pretty well that such report was s 

prepared intentionally on the higher side (EXCESS SIDE) for the 

Finished Products to establish that the factory had enough 

unaccounted stock of material. But by making such exaggerated 

excess quantity of Finished Product Stock the Officers have followed 

wrong procedure of Stock Taking since such a huge quantity of 

production was impossible for the factory with the limited Raw 

Material Procurement. 

24. 	Adverting to the submissions made with regard to non-observance 

of procedures prescribed during the search and seizure, the two questions 

are raised in the present appeal highlighting the non-following the 

procedures relate to not carrying out the actual weighment of goods and 

the preparation of inventory on the basis of eye estimation or pure 

assumption. 

I find that Estimation (or estimating) is the process of finding an 

estimate, or approximation, which is a value that is usable for some 

purpose even if input data may be incomplete, uncertain, or unstable. The 

value is nonetheless usable because it is derived from the best information 

available. Further, 1 find that the eye estimation is the state to inspecting 

data and quickly making an educated guess about the approximate 

magnitude of relevant statistics without using a calculator or statistical 

tables. Whereas in the instant case, I find verification of stock was carried 

out based on a formula i.e. by mathematical calculation and which involves 

calculation instead of estimation. 

Moreover, I find that the independence of the witnesses has not been 

questioned by the appellant at any stage before any authority and also the 

witnesses of the search and seizure in the present case cannot be termed 

as interested witnesses. Therefore, in this context, I must emphasize the 

fact that the INS-2 Report/panchnama and the stock verification Report 

both dated 05.06.201.8 along with the weighment sheets prepared by the 

Department, were accepted at the time of weightment & were got signed 

by the appellant in the presence of Shri Naval Kishor and two independent 

and un-baised witnesses. It is the cogent evidence itself which shows that 

verification of stock was carried out based on a formula acceptable to all 

that is by mathematical calculation. Therefore, the stock verification 
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cannot be termed to carried out as on the basis of eye-estimation or pure 

assumption basis. Thus, I do not find any infirmity in the way of stock 

verification conducted by the department as the same was conducted in 

the mathematical way and the appellant has thus failed to even establish 

that the procedure followed during the search was illegal or tainted with 

mala fides. 

In view of above, I find that the stock verification report to be viable 

and proper. Therefore, I am in opinion that:- 

(a) 	the seizure of 1033.900 Kgs of GI Weldmesh (Finished Goods) 

valued at Rs.56,952/-, 21054.550 Kgs of Weldmeshiali (Finished 

Goods) valued at Rs.10,99,679/- and 8750.200 Kgs of HB Wire 

(Raw Material) valued at Rs.3,63,833/- all attracting GST @ 18% 

(Total Value of Rs.15,20,464/- involving GST of Rs.2,73,684/-) on 

account of goods found excess in comparison to the stock position 

and confiscation thereof under Section 130(1) of CGST Act read 

with CGST Rules is proper. 

Further, I find that the Redemption fine is the option given by the 

adjudicating authority to the person whose goods are confiscated, 

to pay fine in lieu of confiscation. This provision finds its place in 

Section 130 (2) of the CGST Act, 2017. Goods can be seized 

under section 129 of CGST Act, 2017 on reasonable belief that the 

same are liable to confiscation under section 130 of the Act. 

Section 130 (2) provides for the option to pay fine in lieu of 

confiscation. 

An option to pay in lieu of confiscation such fine as the said officer 

thinks fit. Such fine shall not exceed the market price of the 

goods confiscated, less the tax chargeable thereon. Where any 

fine in lieu of confiscation of goods is imposed the owner of such 

goods or the person shall, in addition, be liable to any duty and 

charges payable in respect of such goods. 

The penalty equal to 100% under Section 122 and redemption 

fine. The section further empowers the authority to give an option 

to the owner or the person from which goods are seized to pay 

fine in lieu of such confiscation for return of the goods and the 

fine is also limited up to the market price of the goods. I find that 
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in the instant case the redemption fine leviable has not exceed 

the market value of the goods confiscated, less the tax chargeable 

thereon. Therefore, I do not interfere with the redemption fine. 

In view of above, the levy of fine in lieu of confiscation is in 

addition to levy of penalty is imposable under Section 122 (2)(b). 

Therefore I uphold that confiscation and redemption fine imposed under 

Section 130(2) of the CGST Act, 2017. 

(b) Also, in respect of 16430 Kgs of GI Wire (Raw Material) valued at 

Rs.7,78,453/- attracting ITC/GST @ 18% which were found short 

than the stock position declared as per records maintained by M/s 

Om Industries, Shri Shiv Charan Gupta, proprietor of M/s Om 

Industries, Behror stated in his statement dated 07.06.2018 that 

as regards to the shortage of Raw-Material, the same might be 

used in the manufacture of GI Weldmesh and which might be 

cleared without payment of GST alongwith goods supplied on Tax 

invoice. He further stated that he is ready to deposit fine & 

penalties in respect of goods found excess than the recorded 

stock and ITC/GST and penalty in respect of Raw Material found 

short. 

Further, Summons dated 05.07.2018 was issued to Shri Shiv 

Charan Gupta, proprietor of M/s Om Industries, G-1-180(M), RIICO 

Industrial Area, Behror to appear on 09.07.2018 but Shri Shiv Charan 

Gupta also did not appear in compliance of the said summons, however, 

Shri Shiv Charan Gupta appeared before Superintendent (AE) on 

12.07.2018 and voluntarily tendered his statements under Section 70 of 

the CGST Act, 2017, wherein, he inter alia stated that the Raw Material of 

a quantity of 16.430 MT of GI wire found short during the physical 

verification, were used in manufacture of 16.430 MTs GI Weldmesh which 

was supplied/sold without issuance of invoices and without payment of 

GST; that the value and GST of the said short quantity has been included 

in the said chart. Therefore, the said short quantity may be considered in 

the said Challans. 

I find that the appellant has nowhere able to refute the short 

payment of Rs.1,40,122/- (CGST Rs.70,061/- 	SGST Rs.70,061/-) on 

16,430 Kgs valued at Rs.7,78,453/- of GI Wire found short during physical 

verification. Accordingly, I affirm the demand to be sustainable. 
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25. I also find that Summons bearing C. No. IV-06(15)AE/E-way Bill/Om 

Industries/BHR/2018/1818 dated 06.06.2018 was issued to Shri Shiv 

Charan Gupta, Proprietor of M/s Om Industries, Behror for appearance on 

07.06.2018. In compliance to summons, Shri Shiv Charan Gupta appeared 

on 07.06.2018 and tendered his statement under Section 70 of the CGST 

Act, 2017 wherein he inter alia stated that he is proprietor of M/s Om 

Industries which started from the year 2015;.... 

On being asked about the reasons of such huge difference between 

physical stock, position and stock recorded in statutory records, he stated 

that they had not verified the stock physically since long. However, he 

stated that the stock of Raw Material as well finished goods found excess, 

might be due to excess receipt of the Raw-material from the above 

suppliers, however, he did not know from whom the said goods (Raw 

Material) were received excess than the purchased quantities. As regards, 

the shortage of Raw-Material; he stated that the same might be used in 

the manufacture of GI Weldmesh and which might be cleared without 

payment of GST alongwith goods supplied on Tax-invoice. 

The said statement was typed by Shri Naval Kishor, Accountant & 

Authorised Signatory of M/s Om Industries. 

Again Summons dated 19.06.2018, 25.06.2018 and 28.06.2018 

were issued to Shri Shiv Charan Gupta for appearance on 21.6.2018, 

26.06.2018 and 02.07.2018 but Shri Gupta appeared on 2.7.2018 and his 

statement was recorded on 02.07.2018 wherein he stated that he is 

proprietor of M/s Om Industries, Behror and fully responsible for all 

matters related to his said firm including non/short payment of GST; that 

he is submitting the copies of sales registers containing the details, name 

of buyers, sale values, Gross Value, Tax amount, CGST, SGST, IGST 

payable/paid, value, credit of CGST, SGST & IGST and GST paid during the 

period July, 2017 to May 2018 and copies of Balance Sheets for the year 

2015-16, 2016-17 and provisional balance sheet for the year 2017-18; he 

stated that the requisite weighment slips in respect of goods moved 

through delivery challans bearing Nos. 1 to 61, were not available; that 

during the search of his factory premises resumed records viz. purchase 
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and sale invoices for the period July 2017 to 05.06.2018; a file containing 

miscellaneous documents, Delivery challan book and a note book which 

were available in his factory premises were belonging to his 

business/factory; that they have weighing scale of a capacity of 500 Kgs, 

therefore, maximum times weightment of goods is done in his factory 

premises. However, whenever they have an order of supply of goods in a 

substantial quantity or if the buyer required that the goods should be 

weighted at weighing at Dharm Kantas, before preparing the invoice and 

generating E-way bills and Delivery challans, they make the entries of 

Name of DharamKanta, Date, Name of Buyer, Details of Items, Nos. of 

Bundles/Packages and Vehicle Number; that these delivery challans have 

been prepared by his Accountant Shri Naval Kishore who was looking after 

all the work of receipt, dispatch, maintaining all records and preparation of 

invoices and delivery challans, generating E-way bills etc; that he had 

strictly instructed him that whenever weightment of goods is required 

through DharamKanta, goods should be moved to Dharam Kanta for 

weighment through these delivery challans, accordingly, he prepared these 

delivery challans. 

He inter alia stated that he had perused the Note Book and in the 

said Note book, details of supply of goods belonging to his business 

premises have been made; that the said Note book is containing pre-

printed serial Number in duplicate copies; that the said note book is used 

for calculating the total quantity, value etc. before preparing ivoices; that 

in the said Note book, date, Party's Name, Description/specification of 

goods, number of bundle, quantity, rate, value, freight, if any, paid vehicle 

number etc. have been mentioned; that in the cases where goods were 

sold on cash basis, date, description of goods, quantity, and amount 

received (cash) have been mentioned; that in the said Note Book details of 

supply of goods have been mentioned on 36 Pages (hand written 

numbering given by the Anti-Evasion Officers) started from printed serial 

number 25 to 73 viz. Page No. 25, 29, 30, 31, 32, 33, 35, 36. 37, 38, 39, 

40 40, 42, 43, 45, 46, 47, 48, 49, 50, 55, 55, 57, 59, 60, 60, 61 61, 62, 
63, 68, 70, 71, 72, 73; that the printed page number 40, 55, 60 & 61 are 

available in both copies and containing samedetails; that the description of 

goods, WeldmeshJali, GI Weldmesh, Barbed Wire, Cow Chain, Chain 

LinkJali as mentioned in the Note Book are belonging to his firm namely 

M/s Om Industries, G-1-180(M),RIICO Industrial Area, Behror, M/s Gupta 

Wires Industries, G-1-180(N), RIICO Industrial Area, Behror and M/s 

Gupta Chain, G-1-232, RIICO Industrial Area, Behror; that all goods as 
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mentioned in the Note Book were supplied on payment of GST on the 

proper invoices issued from the said firms, except aquantity of 150.8 Kgs 

valued at Rs.9,940/- (mentioned at Note Book printed page No. 25 and 

handwritten page No.1) supplied without issuance of any invoice and 

without payment of GST; that he has prepared a chart of the goods 

mentioned in the Note Book vis-a-vis invoices issued against said goods 

from the above firms, containing the page wise details of the goods 

mentioned in the Note Book vis-a-vis invoices issued by the above firms 

and submitted signed copy of the same; that the copies of invoices issued 

by his firm M/s Om Industries, G-1-180(M), RIICO Industrial Area, Behror 

during the period 1.7.2017 to 05.06.2018 were already resumed by the 

CGST officer on 5.6.2018 and copies of invoices issued by M/s Gupta Wires 

Industries, G-1-180(N), RIICO Industrial Area, Behror and M/s Gupta 

Chain,G-1-232, RIICO Industrial Area, Behror against such Note Book were 

being submitted; that the abovefirms M/s Gupta Wires Industries, G-1-

180(N), RIICO Industrial Area, Behror and M/s Gupta Chain, G1-232, 

RIICO industrial Area, Behror are proprietorship concerns and his wife Smt. 

Bhawna Gupta and brother Shri Hitesh Gupta are proprietor of these firms 

respectively; that M/s Gupta Wires Industries, G1-180(N), RIICO Industrial 

Area, Behror is engaged in manufacture of Barbed Wire, Chain link Jaliand 

M/s Gupta Chain, Behror is engaged in the manufacture of Cow Chain; that 

after introduction; of GST the financial condition of his and his wife's firm 

M/s Gupta Wires Industries, G-1-180(N),RIICO Industrial Area, Behror 

were not good, therefore, his accountant namely Shri Naval Kishor, also 

looked after the accounts Work viz. preparation of invoices, maintenance 

of sale and purchase register etc of his Wife's firm, therefore calculation of 

quantity, value etc. of both firms have been mentioned in the said Note 

book but invoices were raised from the respective firms;.... 

On being asked as to why he had supplied/cleared the goods without 

issuance of invoice or without generating E-Way Bill, he replied that he did 

not know as these work were dealt by his accountant. On being further 

asked about having any documentary evidence i.e. exact weight 

(Weighment slip etc.) and value of goods supplied without issuance of 

proper invoice in respect of said Delivery Challans, he replied that after 

supply of goods and receipt of payments of goods, such Kacha Bill invoices 

and other records were destroyed by both sides i.e. themselves and their 

receiver's end. They do not have any evidence in this regard; that the 
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exact-value of goods cleared without cover of invoices is not with him but 

the value can be taken from the legal invoices issued at the nearest time 

of such supplies/clearances; that the payment in respect of goods 

supplied/cleared through Kachi Parchi/Bill was received in cash; that he 

had supplied the goods through private transport vehicles, but he did not 

know the name of such private vehicle transporter and also did not know 

the name and address of the vehicle Owners/Drivers; that maximum 

materials were procured from dealers, because the dealers easily sold the 

goods on kachha bill without issuing legal invoice and after receipt of 

goods, such bills are destroyed; that the payments of such raw 

Materials/inputs procured without payment of GST, are made in cash; that 

the name & address of such dealers/manufacturers, who supplied the 

goods without payment of GST/Kachha Bill, is not known to him. 

On being asked about deposition of GST payable on the goods 

supplied/cleared without payment of GST and mentioned in Delivery 

Challans/ Note Books, he replied that at present he did not know the exact 

quantity and Value of goods. However, if any GST is found payable, the 

entire will be paid by him. 

I further find that purchase records and sale invoices for the period 

01.07.2017 to 05.06.2018 along with some incriminating documents 

along with Note book, delivery challan book etc. were resumed. On 

scrutiny of the challan book resumed from the factory premises of the 

appellant revealed that the vehicles mentioned in the challan books were 

sent for weighment at M/s Shri Balaji Dharamkanta, M/s Shri Shyam 

Dharmkanta and M/s Prakash Computerized Dharam Kanta, Behror and 

the examination of the documents resumed from the factory premises 

revealed that the appellant had issued the invoices against various 

delivery challan numbers on various dates. 

Further, Summons dated 05.07.2018 was issued to Shri Shiv Charan 

Gupta to appear on 09.07.2018 but Shri Shiv Charan Gupta also did not 

appear. However, Shri Shiv Charan Gupta appeared before Superintendent 

(AE) on 12.07.2018 and voluntarily tendered his statements wherein, he 

stated that as per the above Summons, he had to attend office on 

9.7.2018 but due to some urgent domestic work, he could not attend office 

on 9.7.2018; that he tried to his best to trace out the weighment slips in 

respect of goods moved through delivery challans bearing Nos.7 to 60 but 
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could not be traced out; that as per his knowledge, he had supplied the 

goods of a quantity of 132.69 MT approximately valued at Rs.61,69,921/-

involving GST of Rs.11,10,586/- to various parties without issuance of 

invoices, and a detailed chart of such Delivery Challans has been prepared 

by him which is being submitted; that the Raw Material of a quantity of 

16.430 MT of GI wire found short during the physical verification, were 

used in manufacturing of 16.430 MTs GI Weldmesh which was 

supplied/sold without issuance of invoices and without payment of GST; 

that the value and GST of the said short quantity has been included in the 

said chart. Therefore, the said short quantity may be considered in the said 

Challans. 

On being asked about having any evidence of cancellation of Challan 

as claimed in his chart, he stated that he haven't any documentary 

evidence but in some cases, the goods were supplied either next day or 

some party cancelled the order after preparation of Delivery Challans, but 

could not be cancelled by his Accountant inadvertently; that GST payable 

on the 132.69 MTs of GI Weldmesh (86.840 MT) and Welmeshiali (45.850 

MT) as detailed in chart will be deposited by him alongwith interest and 

penalty payable in terms of the provisions CGST Act, 2017 and Rules made 

thereunder, within a week's time. 

He further stated that he tendered his above statements voluntarily 

without any fear or favour, without duress and in his full sense and after 

due consultation with his advocate; that the above statements were again 

read over by him and being in full agreement with the statements as true 

to the best of his knowledge and belief, he appended his dated signature 

as a token of its correctness. 

The Superintendent(AE) issued Summons dated 19.7.2018 to Shri 

Shiv Charan Gupta, Proprietor for appearing on 23.7.2018 and delivered 

the same by hand on the same day i.e. 19.7.2018. Shri Shiv Charan 

Gupta, proprietor of the assessee vide his letter dated 19.7.2018, received 

through Speed Post on 20.7.2018, submitted a photocopy of Notarized 

Affidavit dated 18.07.2018 in which it nas been mentioned that his 

statement recorded on 12.07.2018 at 02:00 PM (Approx.) under Summon 

No.2195 dated 5.7.2018 in front of Superintendent, was under threat & 

duress, as such, it was not his voluntary statement and was recorded 

under duress; It was promised to him that the issue is to be resolved on 

the basis of acceptance of the figure mentioned there in and the officer 
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continuously pressurized him for signing the statement; that he was 

summoned earlier and he physically presented every time and waited for 

the whole day but actual statement was not recorded at the same time; 

that the officers before whom he presented, continuously pressurized for 

acceptance of the facts mentioned in the Challan book and forced to sign 

mentioning the goods supplied to the parties as mentioned in the challan 

book; that the facts mentioned therein are not correct. 

Further, Shri Shiv Charan Gupta instead of appearing before the 

Superintendent on 23.7.2018, in compliance of Summons dated 

19.7.2018, vide his letter dated 23.07.2018 addressed to the Assistant 

Commissioner, CGST Division, Behror, requested to provide photocopies 

of Challan Nos. 1 to 61 and Panchnama/ Supurdginama.In response to the 

letter dated 19.7.2018 of Shri Shiv Charan Gupta, the 

Superintendent(AE), CGST Division-E, Behror vide letter C.No.IV-

06(15)AE/E-way Bill/Om Industries/BHR/2018/2399 dated 24.07.2018 

informed that the statements tendered on 12.7.2018 in compliance of 

Summons dated 5.7.2018 were voluntary after consultation of his 

advocate and without any fear or favour, duress, threat etc. It was also 

informed to him that no evidence of duress or threat was adduced, 

therefore, the said retraction of the statement after one week is nothing 

but an afterthought. It was also informed that the Summons dated 

19.7.2018 was issued for tendering statement but he did not appear for 

tendering statements in compliance of said Summons. 

The Assistant Commissioner, CGST Division-E, Behror vide letter 

C.No.IV-06(15)AE/E-way Bill/Om Industries/BHR/2018/2400 dated 

24.07.2018 informed Shri Shiv Charan Gupta, Proprietor of the assessee 

that no document was called for vide Summon dated 19.7.2018. It was 

also informed that under the GST provisions, INS-2 was prepared for 

search proceedings in which the particulars of search, seizure and 

supurdginama were mentioned and a copy of the same had been provided 

in the presence of witnesses. As regards, providing copies of Challan Nos. 

1 to 61, the same could not be provided till completion of investigation. 

Shri Shiv Charan Gupta vide his letter dated 30.07.2018 

submitted that the copy of panchnama /supurdginama along with his 

some other documents have been lost and the said documents were with 

these documents and for which he has lodged FIR in Rewari Police Station. 

He submitted a copy of FIR (without date) and requested to provide the 
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copies of said documents. The Assistant Commissioner, CGST Dvision-E, 

Behror 	vide 	letter 	C.No. 	IV-06(15)AE/E-way 	Bill/Om 

Industries/BHR/2018/2619 dated 10.08.2018 informed to him that he had.  

appeared on 7.6.2018, 2.7.2018 and 12.7.2018 for tendering statement 

but never informed about loss of documents which showed that the 

documents had not been lost on 14.6.2018. In past it had also been 

alleged through Affidavit dated 19.7.2018 that the statement dated 

12.7.2018 were recorded under duress but he had voluntarily tendered 

the statements on 12.7.2018 and reply of said affidavit was given by the 

Superintendent(AE) vide letter C.No. IV-06(15)AE/E-way Bill/Om 

Industries/BHR /2018/2399 dated 24.7.2018, but nothing has been 

communicated by him. In addition to above, a Summon dated 19.7.2018 

was issued for tendering the statement on 23.7.2018, but instead of 

tendering statement, he had intimated that the documents called for vide 

Summons dated 19.7.2018 were already available with the department, 

whereas, the Summon was issued for recording statement and no 

document was called for. Further, he has not appeared for tendering the 

statement in compliance of said summons. 

I further find that the appellant has contended regarding 

clandestinely supplied 374312 Kg of GI Weldmesh, Weldmeshiali and 

Barbed wire under various Challans, listed there in valued at Rs. 

1,75,76,741.00 and the GST evasion has been arrived at Rs. 

31,63,814.00 (CGST Rs. 15,56,903.00, SGST Rs. 15,56,903.00 and IGST 

Rs.50,008.00). The appellant states that this amount has also been 

confirmed in the instant adjudication Order passed by the Learned 

Assistant Commissioner. The Appellant very politely expresses that no 

supply of any goods was effected against the Challan Numbers quoted in 

the Annexure-A to the Show Cause Notice. The Appellant further 

expresses that the Challans mentioned in the Annexure-A to the Show 

Cause Notice was meant only for movement of the vehicle to the weigh 

bridge and return to the factory to move to the destination along with the 

e-way Bill and GST Invoice if the deal is finally settled with the Party. 

Under no circumstance's Goods can move out of the Factory without 

proper GST Invoice. The details of the Challan Nos and the Number of 

Bundles with and its ascertained weight arrived from the average weight 

of the Bundles collected from the unsigned / Unauthenticated Annexure —

A (RUD-V). They also stated that the Show Cause Notice has been issued 

under the Assumption and Presumption that the Impugned Goods must 

have been received by the Party whose name has been mentioned on the 
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body of the impugned Challans. In the Order in Original has also been 

issued as per the allegations in the Show Cause Notice by confirming the 

entire Demand which is based completely under assumption and 

presumption. The Appellant very politely expresses that not even in One 

case, the impugned Goods moved to the Party whose Name has been 

mentioned on the impugned Challans. The Goods along with the Challans 

were returned to the Factory after proper weighment. The Show Cause 

Notice and also the Relied upon Documents do not establish the Place 

where the impugned Goods were delivered. Though complete Names of 

the Party in all impugned challans, and in some challans name of the 

Party along with GSTIN is mentioned, no evidence has been adduced in 

the Show Cause Notice that the impugned Goods under the impugned 

Challans were delivered to the Party mentioned on the Impugned 

Challans. Hence it has not been established with Authority in the Show 

Cause Notice that the Goods were supplied within the Taxable Territory. 

Under this circumstance, the Appellant very politely expresses that no 

"Supply" under GST was effected in any of the impugned Challans 

mentioned in the Annexure A (RUD v) to the Show Cause Notice. 

They further contended that the payment of GST of Rs.1,790.00 

(CGST Rs. 895.00+ SGST Rs.895.00 ) in respect of 150.800 Kgs of Goods 

valued at Rs.9940.00 as the Department has not evidenced: 1. What is 

the Description of the Goods 2. What is the Tariff Heading of the Goods 3. 

Who is the manufacturer of the Goods 4. The goods were supplied from 

which place to which place 5. What was the mode of transportation 6. 

Who received the sale proceeds 7. To whom the Goods were sold When 

the required vital things are obscure to establish that Supply was effected 

in order to make the transaction (if any) to be liable to GST, demand on 

M/s Om Industries, Behror is not legally tenable. As such the Appellant 

prays to set aside the incorrect and the illegal Order. 

I find that in the order-in-original, the proper officer analyzed the 

nature of the evidence vis-a-vis the statements recorded of the appellant 

as well as the information collected from the owners of the DharamKanta 

and several other individuals, including the concerned Transport Officers 

to provide information pertaining to them. Various Summons were sent to 
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Shri Babu Lal Yadav S/o Shri Ram Kumar Yadav, Village Kujota, 

Kotputli(owner of Vehicle Nos. R3-32-GA-0781 & R3-32-GB-1109); Shri 

Chhalu Ram S/o Shri PrabhuDyal Yadav MohellaBada Bas, Kotputli (owner 

of Vehicle No. R3-32-GA-5857); Shri Puran Mal Yadav S/o Shri 

Rameshwar, 44, Dhani-Nirwana, Kirdood, Kotputli(owner of Vehicle No. 

R3-32-GA-4921); Shri BandiRahimaben Salim Bhai, Dadhaliliyavala Ni Fali, 

Tintoi, Modasa(owner of Vehicle No. G3-31-T-0433); Shri Shiraj Bhai 

Sattar Bhai, Bandi Station Vistar, Tintoi, Modasa(owner of Vehicle No. G3-

31-T-8402); Shri Bhanwar Lal S/o Shri Suraj Mal, DhakadoKaMohalayana, 

Piplada, Kota(owner of Vehicle No. 113-19-GB-4570); (vii) Shri Sandeep 

Kumar S/o Shri Nafe Singh VPO Thilod (Bhiwani) (owner of vehicle No. 

HR-61-B-9927); Shri Ratan Lal Sahu S/o Shri SundarLalaSahu (owner of 

vehicle No. R3-29-GA-0022); Shri Laxman Singh S/o Shri Phool Singh 

(Owner of Vehicle No.R3-05-GA-3855) at his Bharatpur and Narnaul 

address; Shri Sanjay Kumar Yadav S/o Sh. Gyarsi Lal Yadav, 

Behror(Owner of Vehicle No.RJ-02-GB-2564); Shri Fateh Chand S/o Shri 

Kana Ram Saini, Bansur, DisttAlwar (Owner of Vehicle No.RJ-02-GA-

7893); Shri Ramdhan S/o Shri Ajit Singh, Behror (Owner of Vehicle No.R3-

02-GA-6180); Shri Mool Chand Gurjar S/o Shri Ram Niwas, Behror 

(Owner of Vehicle No.RJ-02-GA-5591) and M/s Mehta Transport Co., Near 

BSNL Exchange, Behror etc. to appear on stipulated dates alongwith 

copies of Bilty/GR/E-Way Bill in respect of goods belonging to M/s. Om 

Industries, G-1-180(M), RIICO Industrial Area, Behror and receipt of 

freight and to tender the statement under Section 70 of the CGST Act, 

2017. 

I find that the information of movement of the vehicles mentioned in 

Challan Books was also collected from the Toll Plaza situated at 

Manoharpur and Shahjahanpur. 

The proper officer, thereafter, recorded his findings, from Para 25 to 

62 of the order-in-original. On the basis of these findings, the proper 

officer confirmed the demand of GST of Rs.31,63,814/- (CGST 

Rs.15,56,903/- + SGST Rs.15,56,903/- + IGST Rs.50,008/-) together 

with penalty from the appellant as Shri Shiv Charan Gupta, Proprietor of 

the assessee firm in his statement dated 2.7.2018 had categorically stated 

that the value can be taken from the legal invoices issued at the nearest 

time of such supplies/clearances, therefore, the quantity/measurement of 

godds had been calculated on the basis of average weight of per bundle of 
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GI Weldmesh/Weldmeshiali mentioned in the Challans and their 

weighment slip of Dharmkanta as well as size wise bundle of GI Weldmesh 

/ WeldmeshJali weighed physically during physical verification. Further 

value of such clandestine supplies/clearances of goods had been taken 

from the legal invoices issued at the nearest time of such clandestine 

supplies/clearances. Taking into consideration the average weight and 

value of nearest time, the total weight of Weldmesh.lali, GI Weldmesh 

and Barbed Wires comes to 55125 Kgs, 256756 Kgs and 9308 Kgs value 

thereof comes to Rs.41,47,608/-, Rs.1,29,84,070/- and 4,45,063/-

respectively, total value of Rs.1,75,76,741/- attracting GST of 

Rs.31,63,813/- (CGST Rs.15,56,903/- + SGST Rs.15,56,903/- + IGST 

Rs.50,008/-). 

Referring to typed and in English language statements dated 

07.06.2018, is in 3 (three) Pages. In the last paragraph it is written " I 

further state that the above statements have been typed by Shri Naval 

Kishore, Accountant & Authorised Signatory of my firm on computer for 

my conveyance. Such declaration, naturally implies that the dictation for 

typing the Statement was given by the Proprietor of the Factory Shri Shiv 

Charan Gupta who was giving the statement. But this was never the Fact. 

Shri Shiv Charan Gupta can not give even one line dictation in English, 

leave aside giving dictation of three Pages. In other words, the dictation to 

type the statement was given by somebody else. The entire Statement 

has been written in English, and in several places appropriate legal terms 

have been used to make it a confessional statement, to accept all the 

offence that had been pointed out by the Department. Shri Shiv Charan 

Gupta has studied only up to Class XII and that too with compartmental in 

English. Even if he reads the statement 10 times, it is beyond his 

knowledge to understand what has been written in the statement, but he 

had put his signature as a token of accepting all the facts mentioned in 

the Statement. Because the statement was in English, in order to 

understand what has been written in the three pages, it was required to 

be translated to him in Hindi and explained to him before obtaining his 

dated signature by the Summoning Gazetted Officer of the Department. 

As such this statement cannot be called a voluntary statement to be 

accepted as an evidence in the Adjudication Proceedings. 
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I 
find from the statement dated 07.06.2018 of Shri Shiv Charan 

Gupta that he admitted at the start of the statement that "I further state 

that the above statements have been typed by Shri Naval Kishore, 

Accountant & Authorised Signatory of my firm on Computer for my 

conveyance. I have again read over my above statements from page No. 

1 to 3 typed by Shri Naval Kishore and being in full agreement with them 

as true to the best of my knowledge and belief, I applied my dated 

signature as a token of its correctness". He also wrote in his own hand 

writing his signatures in English. Further, Shri Gupta has submitted the 

"chart showing the challan wise details of goods supplied by M/s Om 

Industries, Behror" in English and also mentioned the party name, details 

of items quantity etc. in English using various words like "WeldmeshJali, 

GI Weidmesh and Barbed Wires" etc. I further find that Shri Shiv charan 

Gupta wrote the letter dated 19.07.2018 to the Superintendent, Anti 

Evasion, Behror forwarding affidavit therewith, the same was written 

entirely in English which shows his perception and comprehension of 

working English. It is apparent from the above that Shri Shiv Charan 

Gupta is literate, and has good working knowledge of English at least 

sufficient enough to understand the statement tendered/typed in common 

English language. I further find that the statements were tendered on 

07.06.2018 and 02.07.2018 and this is the first time after over a years 

that an effort has been made to retract from them. Such belated 

retraction has no meaning. 

26. 	The adjudicating authority, in the impugned order, has given 

detailed findings on all the above grounds. The documents recovered from 

the premises of M/s Om Industries, clearly indicate the names of various 

raw material suppliers, quantity of raw materials procured and the period 

during which the same has been procured. The documents also indicate in 

detailed the various customers with the details of goods cleared as well as 

the payments received and pending. Many of the entries found are 

corroborated by payments made/ received in the bank account of the 

appellant. Obviously, such transactions are accounted for. This leads me 

to the reasonable conclusion that the documents found are a truthful 

account of the actual transactions made by the appellant in terms of 

procurement of raw material as well as manufacture and clearance of the 

finished products. I also observed that in the several statements recorded 

from Shri Shiv Charan Gupta, he has admitted in detail each and every 
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entry found in such documents. The adjudicating authority has also given 

detailed findings in para No. 52 on how the appellant factory had the 

capacity to manufacture the quantum of goods alleged to have been 

cleared clandestinely. I am absolutely convinced on the basis of the 

Adjudicating authority's finding that appellant had the capacity to 

manufacture the quantity allegedly cleared clandestinely. 

27. It has been contended that the finding "the entries made in the said 

challans/note book were related to actual clearance of the finished goods 

made by the assessee, otherwise the entries of recorded clearance would 

not have been found mentioned in the said Files/ challans/ note book/ Bill 

Books" is factually incorrect since the challans were used to act as a 

transport permit for movement of Goods to Weigh Bridge and back to the 

Factory. No relied upon document evidences such arrival at Destination 

and payment of the amount to establish "Supply" under GST. This 

contention has been dealt with in para 52 of the impugned order. In fact 

the transporters categorically admitted that the goods were transported 

for the appellant. Further, the transaction slips supplied by the Manager, 

Toll Naka, Shahjahanpur and the information comes out in the unretracted 

statements tendered by the appellant under Section 70 of the CGST Act, 

2017 admitted having sold material on kachi parchi. These statements are 

corroborated by the fact of seizure of unaccounted GI Weldmesh / 

WeldmeshJali weighed physically during physical verification made from 

factory premises of M/s Om Industries on 05.06.2018 and are admissible 

as evidence. 

28. I also find that regarding Payment of GST of Rs.1,790.00 (CGST Rs. 

895.00+ SGST Rs.895.00) in respect of 150.800 Kgs of Goods valued at 

Rs.9940.00, the appellant has contended that the Department has not 

evidenced: 1. What is the Description of the Goods 2. What is the Tariff 

Heading of the Goods 3. Who is the manufacturer of the Goods 4. The 

goods were supplied from which place to which place 5. What was the 

mode of transportation 6. Who received the sale proceeds 7. To whom the 

Goods were sold When the required vital things are obscure to establish 

that Supply was effected in order to make the transaction (if any) to be 

liable to GST, demand on M/s Om Industries, Behror is not legally tenable. 

As such the Appellant prays to set aside the incorrect and the illegal 

Order. I find importantly, Shri Shiv Charan Gupta as detailed above 
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appeared on 2.7.2018 and his statement was recorded on 02.07.2018 

wherein he stated that he is proprietor of M/s Om Industries, Behror and 

fully responsible for all matters related to his said firm including non/short 

payment of GST; and inter alia stated that he had perused the Note Book 

and in the said Note book, details of supply of goods belonging to his 

business premises have been made. Therefore, I find that the contention 

of the appellant is not tenable as the sufficient evidences have been 

corroborated to establish the belongingness of the note book with the 

appellant firm. 

29. The Revenue has sent repeated summons to Sh. Naval Kishor, 

Authorized Signatory/Accountant to seek his clarifications in connection 

with discrepancies, if any. But I find that Shri Naval Kishor has chosen to 

disappear from the scene and absent himself. Initially, he had participated 

during the investigation but did not appear despite repeated summons in 

the proceedings. Accordingly, the adjudicating authority rightly did not 

find credence on such type of behaviour. In these circumstances I hold 

that the appearance of Shri Naval Kishore now seems unreliable. Thus, it 

is apparent that Sh. Naval Kishore intentionally avoided his appearance 

before the department as he was assisting his owner in his business 

operations of M/s Om Industries as admitted by him and as well as 

apparent from the statement of Shri Shiv Charan Gupta. 

30. I have found from above that there is sufficient evidence on record 

to prove that the documents resumed pertained to M/s Om Industries, 

purchase of unaccounted raw material and sale of WeldmeshJali, GI 

Weldmesh and Barbed Wires by them and that retraction of Shri Shiv 

Charan Gupta was untruthful and baseless. I also find that the appellant 

was at liberty to prove its case by any means consistent with the GST law, 

the evidence available against him have been supplied to them and they 

have been given an ample opportunity to rebut the allegations leveled. I 

observe that unaccounted receipt of raw material as reflected in the 

resumed documents stand corroborated as detailed above. Further, 

clandestine removal is also corroborated in the manner explained in 

discussions and findings from paragraph 21 to 61 of the impugned Order. 

Nothing new has been brought on record to disprove this part in the 

appeal memorandum filed before me. Further, I find that the 
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retraction of Shri Shiv Charan Gupta from the statements are a 

part of an after thought to mitigate the legal consequences of the 

such act punishable under the provisions of the GST Law. 

31. In view of the above discussions, I find that the contention to set 

aside the demand does not withstand, therefore, their contention to set 

aside the demand of Interest under section 50 and penalties on such 

confirmed demand is equally liable to be rejected. Further, the appellant 

contended that penalty under section 122 and 125 of the CGST Act, 2017 

has been proposed on the firm, thus proposing separate penalty on the 

partner under Section 125 of the CGST Act, 2017 is not justified. In this 

context, on going through the Section 125 of CGST Act it may be seen 

that this particular penalty is imposable on the person who contravenes 

any of the provisions of this Act or any rules made thereunder. From the 

above discussion and findings and perusal of records, it has been 

established that the Partner of the firm is the key person who deals all the 

affairs of the appellant firm. Therefore, he can not be escaped from any 

offence of the firm and it can not be imagined that without his 

involvement such kind of violations of the provisions of the act or rules 

made thereunder would be happened. Further, the Proprietor has himself 

admitted the said offence in his statement recorded under the provisions 

of law. In this regard, it is also seen from the provisions of Section 125 of 

CGST Act that the word —Person has been mentioned. Further, I find that 

no where mention in the provision of laws and rules that If the penalty 

has been imposed upon the firm penalty on partner/proprietor can not be 

imposed. Since the firm and proprietor are the separate entity hence 

penalty imposition in the said provision is correct and proper. In view of 

the above, I find that penalty imposed under Section 122 and Section 125 

of CGST Act by the adjudicating authority is proper and fully justified. 

32. Further, the case laws cited by the appellant in their defence are 

squarely not applicable in the instant case. After considering the totality of 

facts and circumstances of the present case, I come to the conclusion that 

in the light of the evidences placed on record by the Revenue in the form 

of documents as well as various in culpatory statements, I am of the view 

that the allegation that the appellant has procured raw materials, 

manufactured WeldmeshJali, GI Weldmesh and Barbed Wires and cleared 

the same clandestinely without payment of tax stands established. 
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Consequently, the the impugned order for confiscation of seized goods, 

demand for short payment along with interest under section 50 of the 

CGST Act, 2017 and other penalties stands upheld. 

33. 	Accordingly, I reject both the appeals filed by the appellant. 
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