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TRITI3TIZPVT4W13114R" TIT ritafarars1Aisitgo9,ctio4n :— 
Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as the case 

may be against such order, to the appropriate authority in the following way:- 

1- 	.g177U7r7WT7*?1:0114rollaril 	:- 
Revision Application to Government of India :- 

(1) 	

37-EMT (I) * WargriRMV 31-fifn-Iteivi30-47#54TR9ft. ,TRUKTMR,  	RFFIER 
ri .dcgiq-f pS3litriWEITF , 1944 * EMT 35 ($7) * 	dal., 7e.  tiI1cl'i l a12iitigldtt 	t1T7T 35 (0 A 

OtifirrItF, 	 iiRcv:9- 110001* 	 

(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department of 
Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 under-Section - 35 
EE of the entralExicse Act 1944, in respect of the following cases covered by first proviso to 

subsection (1) f Section 35 ibid; 
(ai) 	ul..lie 	wrR 	 7-4 	61 4,Noi 	

 Fl 	w51'rtir•2 zrr 3R1 chmain trr Whitrarzrrn. 
Cgti.1,511'111 .11t1C)A1 	 13T41, ZIT 	 zrr firzfrrwri-arrzetePrra-49r4 	SOul 

(a) In case of any loss of goods where the loss occurred in transit from a factory to a warehouse and to 
another factory or from one warehouse to another during the course of processing of the goods in a 

warehouse or in storage whether in a factory or in a warehouse. 
2117ff 	ai9a414N zfro .rizr41).incpric.v4 	131-a 	1""af*ii.i4,dwi).14rns=19iowt.lc41‹.1 sj t 0,4c (E) 	

. QtiNd 	driex14,41.41 zrr 114x1A1)‹rna4 
In case of rebate of duty of excise on goods exported to any country or territory outside India or on (b)  
excisable materials used in the manufacture of the goods, which are exported to any country or 

territory outside India. 
zrA- 12 -m-rigr-or-41%-7 forte at $TER 041c4 in  717 el) PitliffW41.1eirilcia I 

(c) In case of goods exported outside India (except export to Nepal or Bhutan) without payment of duty. 

(El.)   Vft-ZiRrITTA 1944 .3P-Rimtvii3M4a-491~ 	31"d'fff3ifaNsiC416410N1r, 

TrantgarTifatTrte I 

(d) In case where credit of any duty allowed to be utilized towards payment of excise duty on final products 

under the provisions of the Central Excise Act or rules made thereunder. 

1 



File No.GAPPLICOM/CEXP/632/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

(2) 	t4P.1 3c 1i4 1j-e"*ZicirKir179r4A1 2000 if fillTf 9 (1) if 3Fo4-0f4P44  	Z.T. a 14=4INM,1i4, Oftwatt 

Afi9.9ro if ih-erole--arrtv 74arlte-37revr A 

ultr3a3i 	v.tir*r9TwIrOriziftiez1313T 	 if Alf?: WV) 200/- 	cbcici 	ftn-0-41*V1V17 

arTR-6 014 el lifererAWA.  1 Oft .031** 1 r*I4 Ctm atlas v1 31%**ffl 1000/- W:1'21) 

(2) 	The above application shall be made in duplicate in form No. EA.- 8 as specified under Rule 9 of the 
Central Excise Appeal Rules 2001, within 3 months from the date on which the order, ought to be 
appealed against is communicated and shall be accompanied by an equal number of copies each of 
the Order in Original and Order-in-Appeal, one of which at least be a certified copy. It should be also 
accompanied by a copy of TR-6 challan evidencing payment of prescribed fee of Rs. 200/- (Rupees 
Two Hundred only) under Major Head of Account E (Rs. 1000/- if the amount of Order in Original 

exceeds Rs. 1,00,000/-) 

2. 	iffifT 	 Z.* 4.***73TrefArxr 7•21TVIftT*TIFT * 11%811:1Iff 

Appeal to Customs, Excise & Service Tax Appellate Tribunal  

d 	d11 	14-11.3- 3011'4z111, 7944*1 WC 35 
Under section 35 B of Central Excise Act, 1944 an appeal lies to :- 
4 	• =1 	"riwqa1 1t.t-o-mtraTcrazftrivritna ,sTrw. 	MS1a ,dc414 sop tratrawalleRr 	ov,1" 701 

1411,44112.wattv00,-1. 2, art. t. srg. 1P,-1101 till 
The special bench of Customs, Excise & Service Tax Appellate Triounal at west Block No. 2, R.K. 
Puram, New Delhi-1, in all matters relating to classification valuation and 
',S.M.(CI A 	 < 2 (I)   *TIN if aregf3i1 sill 	it if hihclatf„ tclIC 

tillt;citlalmta11cfl4:1-RTFlirORTITIIN-41-1-0'. 2. *RA Vff, l ftWI-110066 
To the Registrar, North regional bench of Customs, Excise & Service Tax Appellate Tribunal at West 
Block No. 2, R.K. Puram, New Delhi- 110066 in case of appeals other than as mentioned in para-2(1) 

(a) above. 

(2) 	14 3T1T-47 5a6 (3175M) fa+iHwrl1 2007 rfl, LIRT 6 if 314051,EMT 7 0-3 lit- 	3r711731 1t471 

NITaal*R7-4411.111.1 a Ittm sft1-441d1-4,,,ivalmiRqisoire-anav aft i ra 	 antraitq TR 

suksittwurfterilfga (f 71t-9 	Fern Aft ti) 	200/-  (if 	4.1c4 	'61tot1614 rt 

•cgif4,c4.no4d i v,44.rielz tt ma 1 zrU TRiz alai 	if 14,41iI1410t114.11.4,0 	s; ffac SiTWITM1t-41  
tfralleret 

(2) The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form EA-3 

as prescribed under rule 6 of CE (Appeal) Rules 2001 and shall be accompanied with the copy of order 
appealed against one of which at least be a certified copy and should be accompanied by a fee of Rs. 
200/- (Rs. Two Hundred only) in the form of crossed bank draft in favour of Asst. Registrar of a branch 
of any nominate public sector bank of the place where the bench of the Tribunal is situated. 

crft-oarrhr4--47arrarloilvii4siiiai4ciluv.)0Torast 

 

if f 	R.3. 200/ —  (41  TIT)  t) 

1.-ortrffrorfaR, ,lid 7r if 81c)v itft-nrevin-wer wrzi x1 auA 	req. ourRelfaapm4 wzoreftt-zoru,A Ras wen sir 

ovoi,01 	sTrirg-4tzrm-rert (ott TiesTra-sr iToR 7t. ciio t 31foustdr 7” 	 avm tcrtstr-fwrniT7, 

ml 

(3) In case the order covers a number of order-in-originals, fee of Rs. 200/- for each 0.1.0. should be paid 
in the aforesaid manner not with standing the fact that the one appeal to the appellate Tribunal or 
one application to the Central Govt. as the case may be, is filed to avoid scriptory work, if exceeding 
Rs. 1 lacs, fee of Rs. 1000/- for each 010 shall be paid. 

(4)- 	.,-11411c1 qpnaifilNet. 1978 Writql)ft 	3.1-11t 	ITZ 6 ii3WAP-ElAWK 3171MT4M1T4-8-9 	TLeairksr 

zrtuftult. tferitttcoquartreif 31*1-14 'if TAT *f 	 6.50 	4,1-tacom0 toofe0,em+iiekilirk I 

(4) One copy of application or 0.1.0. as the case may be, and the order of the adjournment authority 
shall beer a court fee stamp of Rs.6.50 a s prescribed under scheduled-I item of the Court Fee Act, 

1978 as amended. 

(S) 	
- aR atrvfl arm344,fildf4,41,34c114.4)/114r 	 sj--x• 

44•A4rm7344171 i'rzrazsvrr (war4f4) f*Tii, 1982 infangI 

5. Attention in also invited to the rules covering these and other related matters contained in the 
Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

6. An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded 
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. 
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ORDER IN APPEAL NO.123(SM)/CE/JPR/2021 DATED: 25.10.2021 
PASSED BY SHRI SUGRIVE MEENA,COMMISSIONER (APPEALS), 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

This appeal has been filed under Section 35 of the Central Excise Act, 1944 (hereinafter 

referred to as "the Act" also) by M/s Airen Metal Pvt Ltd, SP-16, SKS Industrial Area, 

Reengus, Sikar (Rajasthan) (hereinafter referred to as 'the appellant' also) against the Order-

in-Original No.01/CE/Demand/2020 dated 13.08.2020 (hereinafter referred to as "the impugned 

order" also) passed by the Assistant Commissioner, CGST Division-G, Sikar, (Rajasthan) 

(hereinafter referred to as "the adjudicating authority). 

2. Brief facts of the case are that the appellant, holder of Central Excise Registration No. 

AABCA5583CEM011 are engaged in manufacture of Copper Tube, Copper roll/Sheet, Copper 

Wire Rode, Copper Catenary Wire, Copper Foils etc. falling under Chapter heading 

74111000/74101100/74081190/74130000 of the First Schedule to the Central Excise Tariff 

Act, 1985. During the course of audit of the appellant, on scrutiny of the financial records, it 

was noticed that the appellant had received VAT subsidy from the State Government under 

Scheme RIPS-2010 Entitlement Certificate No. 02/91 dated 11.09.2015 sanctioned under 

Rajasthan Investment Promotion Scheme, 2010 amounting to Rs.1,21,36,I79/- under various 

sanction for subsidy during the month of July-2017 and the same had been adjusted against 

payment of VAT payable during the subsequent period, which was an additional consideration 

for the transaction made earlier by the appellant and should have form part of the assessable 

value in terms of Section 4(3)(d) of the Act. Therefore the department was of the opinion that 

the appellant appeared to have suppressed the transaction value of the goods by not paying 

central excise duty on the additional consideration of VAT subsidy received on dutiable 

finished goods and adjusted against the VAT payable to the Government of Rajasthan. As such, 

VAT actually not paid to the state Govt. exchequer and have thereby evaded Central Excise 

Duty to the tune of Rs.15,17,022/- on the amount of VAT subsidy received by the appellant 

amounting to Rs. 1,21,36,179/- during June-2017 by contravening the provisions of Section 4 of 

the Central Excise Act, 1944 and Rules 4, 6, 8 and 11 of the Central Excise Rules, 2002. 

Hence, a show cause notice dated 13.12.2018 was issued, proposing there under recovery of 

Central Excise duty of Rs.15,17,022/- along with interest u/s 11A(4) and Section 11AA of the 

Central Excise Act respectively and penalty u/s 11AC of the Act was also proposed. The 

referred show cause notice was culminated into Order-in-Original No. 01/CE/Demand/2020 

dated 13.08.2020 whereby demand confirmed alongwith interest as proposed and a penalty 

equal to the amount of duty also imposed upon the appellant by the Assistant Commissioner, 

Central Goods and Service Tax Division-G, Sikar. 

3. Being aggrieved with the impugned order, the appellant has filed this appeal. The 

grounds of appeal interalia are as under:- 
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3.1 	Rajasthan Investment Promotion Scheme 2010: That the RIPS 2010 was issued by 
the State of Rajasthan to promote investment and to generate employment opportunities 
through such investment. The eligible enterprises shall get an Entitlement Certificate through 
which certain 'benefits' will be given to the enterprise. Under RIPS 2010 there are two heads of 
benefits given to an eligible enterprise. These benefits are 'exemption' and 'subsidy'. The 
present dispute relates to subsidy part alone. Under the first head, i.e. 'exemption', the eligible 
enterprise may be issued an Entitlement Certificate exempting such a unit from certain taxes 
like electricity taxes, luxury taxes, entertainment tax etc. To implement these benefits the State 
Government has also issued relevant exemption notifications under the respective Acts. It is 
submitted that the second head of benefit is 'subsidy'. The amount of subsidy an enterprise is 
eligible to receive shall be determined by the screening committee. That one of the essential 
pre-requisite of granting of Entitlement Certificate is to show that the VAT/CST is already 
deposited by the enterprise for the relevant quarter. 

3.1.1 Subsidy is not retention or refund of VAT rather quantification of subsidy is 
linked with quantum of VAT paid by the enterprise. That under RIPS 2010, the amount of 
subsidy an enterprise is entitled to, is calculated from the total amount of tax (es) that is VAT 
and CST, which have become due and have been deposited by the enterprise with the 
government exchequer. The relevant portion of RIPS 2010 is extracted below: 

"4. SUBSIDY- 

A. Subsidy shall consist of Investment Subsidy and Employment GenerationSubsidy and shall be allowed, 

for a period of seven years, to all enterprises to which an Entitlement Certificate as prescribed under the 
Scheme has been issued. However for MSME located in the notified area the benefit of subsidy shall be 

for ten years ; 

B. The maximum amount of subsidu shall be 50% of the total amount of tax (es) that is VAT and CST or 
SGST (whenever introduced), which have become due and have been deposited into the government 
exchequer, however, an Additional subsidy to the extent of 10% of the amount of said tax (es) which have 
become due and have been deposited into the government exchequer shall be allowed to Women/ SC/ ST/ 
Person with disability (PwD) entrepreneur, by way of additional investment subsidy. 

However, in case of Modernization/ Expansion/ Diversification, the subsidy shall be allowed only on the 
amount of additional tax liabilities which accrue due to utilization of increased capacity/ increased 
volume of sales in quantity, created/ achieved after Modernization/ Expansion/ Diversification. 

C. The break-up of subsidy amount shall be as mentioned in Table 2 given below: 

S. No. Type of Subsidy Amount of Subsidy 

1.  Investment Subsidy 30% of tax (es) which have become due and have been 
deposited by the enterprise. 

2.  Employment 
Generation Subsidy 

20% of tax (es) which have become due and have been 
deposited by the enterprise, subject to sub-clause E below. 

D. Investment Subsidy shall be allowed o all eligible enterprise on the basis of tax deposited by the 
enterprise subject to condition that th-3 total amount of subsidy (Investment Subsidy + Employment 

Generation Subsidy) shall not exceed 50% of the amount of tax (es) which have become due and have 
been deposited by the enterprise. However for Women/ SC/ ST/ Person with disability (PwD) 
entrepreneur, total amount of subsidy including Additional Investment subsidy shall not exceed 60% of 
the amount of tax (es) which have become due and have been deposited by the enterprise." 

3.1.2 As per extracted portion of RIPS 2010, it is evident that an enterprise first needs to 
deposit sales tax with the government exchequer and on the basis of the sales tax deposited by 
the enterprise the appropriate subsidy is disbursed. Thus for RIPS 2010, VAT is actually paid 
in each and every case. Further nature of subsidy is not of tax, rather it is a subsidy for 
investment in the state, meaning thereby that it is funding of investment and its quantification is 
linked with VAT actually paid by enterprise. That if an enterprise actually did not pay sales tax 
in a particular quarter no subsidy shall be disbursed. The State Government has only put a cap 
on the subsidy received by any enterprise by linking it to VAT paid. 

3.1.3 That after filing of return the enterprise shall furnish the details of the tax deposited in 
that quarter with the Commercial Tax Department. On the basis of sales tax deposited during 
the relevant quarter the authorized officer shall disburse the amount of subsidy an enterprise is 
entitled to, from the budgetary allocation for subsidy and not from the consolidated fund from 
which tax refunds are given. The amount of VAT/CST deposited is just a means of calculating 
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the amount of subsidy an enterprise is eligible to. The subsidy disbursed is not in the nature of 
any VAT exemption or retention, but is employment generation subsidy or Investment Subsidy 
which is evident from the Entitlement Certificate. The State Government has merely put an 
additional condition that the enterprise shall utilize the said subsidy amount only for the 
payment of sales tax liability and that is why instead of giving a cheque, it gives a 37B 
certificate. This is in no way be considered as an exemption from payment of sales tax or 
retention of sales tax as the tax has been 'actually paid' in terms of Rajasthan VAT Laws. 

3.2 	The law for valuation with respect to VAT/CST deduction: That with effect from 
01.07.2000, Section 4 of the Excise Act was amended to bring in the concept of valuation 
based on transaction value where transaction value was defined not to include the amount of 
duty of sales and other taxes, if any, actually paid or actually payable on such goods. With this 
amendment the legislature has specifically introduced the phrase "actually paid or payable" 
in the definition. The term "paid" or "payable" has different grammatical connotation and 
must be interpreted accordingly. Therefore, both the terms "actually paid" and "actually 

payable" should be interpreted differently and independently from each other. 

3.2.1 As per Section 4 of the Central Excise Act, 1944 excise duty is paid on 'transaction 
value' excluding the amount of VAT/CST etc, actually paid or actually payable on such goods. 
The term 'transaction value' is defined under Section 4 (3) (d) of the Act as under: 

(d) "transaction value" means the price actually paid or payable for the goods, when sold, and includes in 
addition to the amount charged as price, any amount that the buyer is liable to pay to, or on behalf of the 
assessee, by reason of or in connection with the sale, whether payable at the time of the sale or at any 

other time, including. but not limited to. any amount charged for, or to make provision for. advertising or 

publicity, marketing and selling organization expenses, storage, outward handling, servicing, warranty, 

commission or any other matter; but does not includethe amount of duty of excise, sales tax and other 

taxes, if anti, actually paid or actually payable on such goods.] 

3.2.2 That the definition of 'transaction value' specifically states that, the transaction value 
does not include 'the amount of duty of excise, sales tax and other taxes, if any, actually paid or 
actually parable on such goods. Therefore, any tax which is 'actually payable' or 'actually 
paid' by the assessee in connection with sale of excisable goods and has been realized as part of 
the transaction value, it is necessarily going to be excluded for arriving at Assessable value on 
which duty of excise is payable. That payment of tax is payment of statutory liability and thus 
the term 'actually paid/payable' has to be understood under the relevant legislated law. Whether 
a particular amount is actually paid/payable or not under VAT Act has to be seen from the 
scheme of the act itself. If a particular VAT/CST shown on invoice is treated as "paid" under 
the relevant VAT Act, then by applying common sense it cannot be said that it is not paid. 

3.2.3 What is treated as paid under Rajasthan VAT Act: Rule 39 of Rajasthan VAT Rules 
2006 defines the "Mode of Payment" through which an assessee can deposit its sales tax 
liability with the government exchequer. As per Rule 39 there are two modes of payment of 
sales tax liability, i.e. either through online payment (e-GRAS) or through VAT 37B Challan. 
The relevant portion of Rule 39 of Rajasthan VAT Rules 2006 is extracted below: 

"39. Mode of payment of tax, demand or other sum 

(1) Unless otherwise notified by the State Govt., paument of tax, demand or other sum shall be made by a 
dealer or person through Electronic Govt. Receipt Accounting System, hereinafter referred to as 'e-

GRAS, in the manner as provided therein. 

(2) The class of dealers as may be notified by the State Govt. shall make payment of tax, demand or other 
sum electronically through the e-GRAS in the manner as provided therein. 
(3) The subside, if any, disbursed under the Rajasthan Investment Promotion Scheme-20I0 or under any 
customized package by the State Govt., and disbursed by the Commercial Taxes Department of the State 
Govt., shall be adjusted against the tax payable through a challan in Form VAT-37B. The date of deposit 
shall be deemed to be the date on which adjustment has been made by the treasury. 

It is very clear from Rule 39 that (i) Payment through 378 challan is a mode of payment 
under Rajasthan VAT Act. (ii) Subsidy is adjusted against VAT payable. Thug what is shown 
on invoice is actually payable against which 37B Challan is used. (iii) It is like Cenvat credit 
utilization in Central Excise (iv) Once VAT payable is adjusted against the 37B Challan, it 
shall be deemed to be a deposit, meaning thereby that it is actually paid. 
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3.2.4 The legislature can create a legal fiction by enacting a deeming provision for the 
purpose of existence of a fact which does not really exist as held by supreme court in Messrs J. 
K. Cotton Spinning and Weaving Mills Limited and Another V Union of India and Others 1988 
AIR(SC) 191 under Central Excise & Salt Act 1944 itself. Therefore whatever has been 
incorporated by way of deeming provision there is no need to go into proof of existence of that 
fact and by legal fiction it will be deemed to exist. The relevant para of judgment reproduced 
below for clarity. 

40. It is well settled that a deeming provision is an admission of the nonexistence of the fact deemed. 
Therefore, in view of the deeming provisions under Explanations to Rules 9 and 49, although the goods 
which are produced or manufactured at an intermediate stage and, thereafter, consumed or utilized in the 
integrated process for the manufacture of another commodity it not actually removed, shall be construed 
and regarded as removed. The legislature is quite competent to enact a deeming provision for the 
purpose of assuming the existence of a fact which does not really exist. It has been already noticed that 
the taxing event under Section 3 of the Act is the production or manufacture of goods and not removal. 
The explanations to Rules 9 and 49 contemplate the collection of duty levied on the production of a 
commodity at an intermediate stage of an integrated process of manufacture of another commodity by 
deeming such production or manufacture of the commodity at an intermediate stage to be removal from 
such place or premises of manufacture. The deeming provisions are quite consistent with Section 3 of the 
Act. As observed by the Federal Court in Boddu Paidanna case 1942 Indlaw FDH 33 there is in theory 
nothing to prevent the central legislature from imposing a duty of excise on a commodity as soon as it 
comes into existence. no matter what happens to it afterwards, whether it be sold, consumed or destroyed 
or given away. It is for the convenience of the taxing authority that duty is collected at the time of 
removal of the commodity. There is, therefore, nothing unreasonable in the deeming provision and, as 
discussed above, it is quite in conformity with the provision of Section 3 of the Act. The contention that 
the amendments to Rules 9 and 49 are ultra vires clause (b) of sub-section (4) of Section 4 of the Act, is 
without substance and is overruled. 

Thus payment of VAT using 37B challan is actual payment of tax by assessee under 
VAT law because once VAT payable is adjusted against the 37B Challan, it shall be deemed to 
be a deposit under Rule 39(3) of VAT Rules. 

3.2.5 That the judgment of the Honble Apex Court in the matter of Commissioner Of Central 
Excise, JazPur-II vs Super Synotex (India) Ltd. 2014 (301) E.L.T. 273 (S.C.) and Commissioner 
Of Central Excise, Delhi-Ill vs Maruti Suzuki India Ltd. 2014 (307) E.L.T. 625 (S.C.) are not 
applicable in the facts of the present case, as in that cases the assessee was availing benefit 
under Sales Tax Exemption Scheme for Industries 1989 and actually not paying VAT under 
VAT Laws (or Rule 39 of the Rajasthan Vat Rules 2006) to the extent of 75% of the sales tax 
collected by him. Therefore, the Supreme Court has rightly held that this 75% of sales tax 
being retained by the assessee and is neither• actually paid nor payable by him. Whereas, in the 
present case the appellant is actually paying entire VAT as per VAT laws of the state and this 
mode of payment is a valid mode of payment as acknowledged by Rule 39 of Rajasthan VAT 
Rules 2006. 

In light of the above arguments, it is submitted that the amount of tax paid as per Rule 
39 by the appellant is a valid payment of tax and such amount is actually paid by the appellant. 
Therefore, the stand taken by the Adjudicating Authority in the present impugned order does 
not hold any merits and the impugned order• needs to be set aside. 

3.3 	Departmental understanding of Section 4(3)(d) with respect to VAT/CST 
deduction: That the above mentioned reasoning of law is accepted by the department vide 
Circular No. 671/62/2002-CX dated 09.10.2002, which has not been retracted by CBEC till 
date. The department through the Circular has clarified that the amount of sales tax as legally 
permissible to be charged in the invoice will be allowed as deduction in terms of Section 
4(3)(d) of the Act. The relevant portion of the Circular is extracted below: 

"6. Therefore, since the set-off scheme of sales tax does not change the rate of sales tax payable/ 
chargeable on the finished goods, the set-off is not to he taken into account for calculating the amount of 
sales tax permissible as abatement for arriving at the assessable value u/ s. 4. In other words only that 
amount of sales tax will be permissible as deduction under section 4 as is equal to the amount legally 
permissible under the local sales tax laws to be charged/billed from the customer/buyer." 

That in the instant case, what appellant has charged on invoice as VAT/ CST is not 
illegal and it is in compliance with all the laws. The impugned order and the SCN also do not 
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make any allegation pertaining to the illegality of what has been charged on invoice and 
therefore as per the stand of the department, if VAT/ CST amount shown on invoice is not 
illegal, it has to be allowed as deduction in terms of Section 4(3) (d) of the Act. Therefore the 
impugned order passed by the Adjudicating Authority is wrong in law and needs to be set 

aside. 

3.4 	CBEC vide circular dated 17.09.2014 issued under F. No. 6/8/2014-CX. I, clarified that 

the amount which is not payable or to be paid as sales taxfVAT, should not be charged from the 
third customer/Party but if it is charged and is not payable or paid, it is a part and should not be 
excluded from the transaction value. The relevant portion of the instruction is extracted below: 

"The amount paid or payable to the. State Government towards sales tax, VAT, etc. is excluded because it 

is not an amount paid to the manufacturer towards the price, but an amount paid or payable to the State 

Government for sale transaction, i.e. transfer of title from the manufacturer to a third party. Accordingly, 

the amount paid to the State Government is only excludible from the transaction value. What is not 
payable or to be paid as sales tax/ VAT, should not be charged from the third customer party hut if it is 
charged and is not payable or paid, it is a part and should not be excluded from the transaction value. 
This is the position afier the amendment, for as per the amended provisions the words "transaction value" 
mean payment made on actual basis or actually paid by the assessee. The words that gain significance 
are "actually paid". " 

3.5 	CBEC vide Circular 983/7/2014-CX dated 10.07.2014 has clarified that government 
subsidy received by a manufacturer is not a consideration which is flowing from buyer to 
manufacturer and thus cannot be liable to excise duty. The relevant portion of the circular is 
extracted below: 

"4.2 The fertilizer policy of the Government of India is aimed at providing fertilizers to farmers at 
affordable prices for sustained agricultural growth and to promote balanced nutrient application. The 
subsidy is not linked to the buyer and it cannot be said that the .subsidy given by the Government to the 
manufacturer is part of the consideration flowing from the buyer to the manufacturer. Likewise, it cannot 
be said that fertilizer manufacturers have under-declared the value with a view to penetrating the market 
or competing with the other manufacturers of similar fertilizers. 

4.4 ..........The subsidy paid by the Government to the manufacturer is in larger public interest and not 
for benefitting anti individual manufacturer-seller and it is also not paid on behalf of any individual 
buyer or entity. In view of the above, it can be concluded that the subsidy component is not an additional 
consideration and hence, the MRP at which the fertilizer is sold to buyers by the manufacturers is the sole 
consideration for its sale. Even though the subsidy component has money value, it cannot be considered 
as an additional extra-commercial consideration flowing, from the buyer to the seller." 

3.6 	Appellant is actually paying the VAT/CST under Rajasthan VAT Laws: That in the 

present case the appellant has charged only that amount sales tax on its invoices which is 
legally permissible under the provisions of Rajasthan VAT Act 2003. The amount which is 
collected by the appellant is properly reflected upon the statutory documents maintained by the 
appellant. The appellant in its quarterly return also has dully mentioned the amount of sales tax 
collected, input tax credit availed and the amount of tax deposited by the appellant. That the 
amount of sales tax liable to be paid by assessee during each quarter has been deposited by the 
appellant with the State Exchequer as per Rule 39 of the Rajasthan VAT Rules 2006. The 
appellant is not retaining any amount of sales tax but making payment of its sales tax liability 
with the amount of subsidy received and this mode of payment is a valid mode of payment as 
acknowledged by Rule 39 of Rajasthan VAT Rules 2006. 

That under Rule 39 of the Rajasthan VAT Rules 2006, payment through VAT 37B form 
is considered as a valid mode of payment of sales tax. It is further submitted that any payment 
made through VAT 37B Challan is considered as sales tax deposited for that quarter and it is 
included in the figure "VAT PAID" while calculating subsidy for that quarter. It means, if the 
total tax deposited by an enterprise during a particular quarter is Rs. 1,00,000/- and for these 
deposits 50,000/- is paid through e-GRAS and rest 50,000/- is paid through VAT 37B Challan; 
the subsidy shall be calculated on the total amount of tax deposited, i.e. payment through e-
GRAS and payment through VAT 37B Challan. Therefore, as per law the sales tax paid by an 
assessee through VAT 37B Challan is a valid deposit of tax. 

Therefore, the stand of the Adjudicating Authority that for the subsequent quarters the 
appellant is only adjusting its sales tax liability with the subsidy and sales tax is not actually 
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paid or deposited by the assessee does not hold good. Hence, the impugned order passed by the 
Ld. Adjudicating Authority needs to be set aside. 

	

3.7 	There is no refund of VAT Paid to the appellant: Subsidy is not in the nature of Tax 
refund. That the amount received by the appellant under RIPS 2010 is a subsidy given to the 
appellant in regards to the Investment and Employment Generation Subsidy. There is no refund 
of VAT Paid by the appellant under Rajasthan VAT Act, As per the provision of Rajasthan 
VAT Act, tax paid by the appellant to the State Exchequer can be refunded under Section 53 of 
Act. In the instant case no refund under Section 53 has been given to the appellant. The amount 
received by the appellant is subsidy for Investment and Employment Generation to promote 
investment and generate employment opportunities. 

That the amount of subsidy allotted; to the appellant in a particular quarter is calculated 
on the basis of the amount of sales tax actually deposited by the appellant in that quarter. If in a 
quarter the appellant fails to deposit the tax then no subsidy shall be allotted to the appellant for 
that quarter. Therefore, in every quarter the appellant is depositing the sales tax collected in that 
quarter in order to be eligible for getting subsidy. In light of the above raised arguments it is 
submitted that the impugned order passed by Ld. Adjudicating Authority needs to be set aside. 

	

3.8 	Subsidy is not exemption from payment of VAT: That in the present case the 
appellant is getting Employment and Investment Subsidy as per RIPS 2003/2010. It is pertinent 
to note here that under RIPS 2010 there is no benefit that is exempting any unit from payment 
of VAT or CST or allowing any unit to retain VAT. That under Rajasthan VAT Act, the state 
government has the power to exempt sales tax under Section 8 of the Act. In the present case 
no notification under Section 8 has been issued that has exempted the appellant from its sales 
tax liability. 

In light of the above arguments it is submitted that the appellant was not exempted from 
payment of sales tax nor was he retaining any amount collected as sales tax. The amount 
collected by appellant was dully deposited with the State Exchequer as per the Rules and 
therefore, the impugned order passed by the adjudicatory authority is wrong in law and should 
be set aside. 

	

3.9 	Payment through VAT 37B form is similar to payment through Input Taw Credit: 
That it is wrong on the part of the department that the sale tax paid by assessee by utilizing the 
subsidy available with the appellant is not actual payment of sales tax by the appellant. It is 
pertinent to note here that the subsidy given to the appellant is actually a form of cash credit 
available with the appellant which he can utilize for payment of its sales tax liability. 

That this transaction is similar to utilization of Input Tax Credit or CENVAT Credit 
available with the appellant. In any quarter the appellant is liable to pay sales tax on the total 
amount accrued in that quarter. However, from the sales tax liability the appellant is entitled to 
deduct the ITC available with the appellant in the relevant quarter. Thereafter the assessee only 
deposits that amount of tax which remains after deducting the ITC from the Total Output Tax 
liability. The tax paid through utilizing ITC credit is considered as a valid mode of payment of 
tax as it is recognized under Rajasthan VAT Act. Amount paid by utilizing ITC is not sought to 
be taxed under Section 4 of CEA 1944 because ITC claimed by the appellant is considered as 
payment of sales tax under VAT Laws. Similarly payment of tax through VAT 37B form is 
also a valid payment of tax as it is recognized under Rule 39 of the Rajasthan VAT Rules 2006. 

That the Adjudicating Authority in its impugned order has simply concluded that the 
VAT fully paid under State VAT Laws is only a deeming fictions of full payment and such 
deeming fiction would not apply for the purposes of Central Excise Law. It is pertinent to note 
here that if this stand of the Ld. Adjudicating Authority that the amount of sales tax paid by the 
appellant by utilizing the VAT 37B form is not actual payment of sales tax is accepted then the 
amount paid by the appellant by utilizing ITC shall also not be considered as payment of tax. 
This stand of the Adjudicating Authority is flawed and against the canons of taxation laws, 
therefore the present impugned order is liable to be set aside. 

	

4. 	The appellant has placed reliance of the following decisions/judgment of various 
courts/tribunal in support of ground of appeal: 
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4.1 	Commissioner of Central Excises Raigad vs Uttam Galva Steels Ltd. 2016 (331) ELT 
261 on similar facts : The Hon'ble Tribunal held that the concept of Sales Tax actually paid or 
actually payable is to be determined at time of removal so far as State Authorities are 
concerned. If the state laws considered the sales tax to be deemed to have been paid by the 
assessee, such deemed payment of tax will make no difference so far as valuation under Central 
Excise is concerned as quantum of Sales Tax payable not changing in scheme of pre-payment. 
In any case, amount payable has not been varied by Sales Tax Authorities, thus, difference as 
demanded by Revenue, not liable to be included in assessable value - Section 4 of Central 
Excise Act, 1944. The relevant para 39 & 40 of the judgment is extracted below: 

"39. The only issue in the present case is that the manufacturer-assesses have availed the 4th 
proviso to Section 38 of the Bombay Sales Tax Act, 1959 or the corresponding section of the 
Maharashtra Value Added Tax Act, 2002 and instead of paying the amount on the deferred dates, 
they have paid the amount on an earlier date and the amount paid was based upon the net present 
value glaze amount actually payable on the due date. The 4th proviso to Section 38 of the Bombay 
Sales Tax Act reads as under:- 

"Provided also that, notwithstanding anything to the contrary contained in the Act or in the rules 
or in any of the Package Scheme of Incentives or in the Power Generation Promotion Policy 1998, 
the Eligible Unit to whom an Entitlement Certificate has been granted for availing of the incentives 
by way of deferment of sales tax, purchase tax, additional tax, turnover tax, or surcharge, as the 
case may be, may, in respect of any of the periods during which the said certificate is valid, at its 
option, prematurely pay in place of the amount of tax deferred by it an amount, equal to the net 
present value of the deferred tax as may be prescribed, and on making such payments, in the 
public interest, the deferred tax shall be deemed to have been paid." 

It will be thus seen that the said section provides for prepayment of the sales tax on net present 

value and on payment of net present value, it is deemed that the whole of the sales tax amount 
payable is paid. Thus as far as the Sales Tax Act authorities are concerned, whole of the deferred 
sales tax amount payable has been paid by the assessee/ dealer. The fact that the said amount has 
been paid after the clearances of the goods and before the deferred date of payment, to our view 
will not make any difference. Further, the actual amount paid is equal to NPV (which is less than 
originally payable), cannot make the amount actually payable at the time and place of removal 
different, particularly when under Sales Tax Law such a payment is considered as deemed 
payment of the sales tax payable. Quantum of sales tax payable does not change in the above 
scheme of pre-payment. 

One of the contentions of the learned Commissioner (AR) was with reference to Explanation in 
Section 4(1) of the Central Excise Act. In the said Explanation, the words used are "actually paid" 
with reference to exclusion of sales tax and other taxes. A lot of emphasis was given by the learned 
Commissioner (AR) that since in the Explanation, the words used are "actually paid" and not 
"actually paid or actually payable", so all that can he excluded is the amount actually paid. 
According to the learned Commissioner (AR), in view of the said Explanation, the words "actually 
payable" have to be read along with 'actually paid' and if the amount actually paid is less than the 
amount actually payable, then the exclusion can be only of the amount actually paid. In the facts of 
the present cases, the amount actually paid is far less than the amount actually payable at the time 
of clearance. We are not impressed with the said argument of the learned Commissioner (AR). The 
definition of "transaction. value" given in Section 4(3)(d) very clearly stipulates exclusion of the 
amount of sales tax and other taxes actually paid or actually payable on such goods. In the present 
cases, the goods were cleated excluding the amount of sales tax actually payable. This amount has 
not been changed by the Sales Tax Authority. All that has been done is the manufacturer-assessees 
were given an option to make pre-payment of the deferred sales tax based on the Net Present 
Value. Thus, though the Net Present Value may be less than the actually payable amount but the 
fact remains the timings have changed. The difference between the amount actually paid and 
actually payable has arisen due to the time when the amount was paid and originally stipulated 
date of payment under the deferral scheme. As discussed earlier, the concept of actually paid or 
actually payable is to be determined at the time of removal. Thus the amount actually paid cannot 
be determined at some other time. In any case, in the present case, the amount payable has not 
been varied by the Sales Tax Authorities. Under the facts of the present cases, in our view, the 
Explanation may not be of any help to the Revenue as at the time of clearance, the term 'actually 
payable' was relevant and not 'actually paid'. Further, the amount of actually payable sales tax has 
not been varied by the Sales Tax Authorities. In view of the said factual matrix in the present cases. 
in our considered view, the Explanation does no help the cause of the Revenue and the contention 
is therefore rejected." • 

In the instant case the Hon'ble Tribunal in para 14 of the judgments, has very rightly 
distinguished the judgment of the Hon'ble Supreme Court in the matter of Super Syntax case. 
The Hon'ble CESTAT held that as per the scheme in question in Super Syntax case the assessee 
was "getting exemption" from payment of its sales tax liability. In the instant case of Uttam 
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Galva Steels Ltd. the assessce had paid sales tax on NPV which was far less than its actual 
liability but under Bombay Sales Tax Act the assessee had deemed to have paid its liability. 
Similarly, in the present case the tax paid by the appellant is considered as valid mode of 
payment of sales tax under Rule 37 of the Rajasthan VAT Rules hence case relied in the matter 
of Commissioner of Central Excise, Delhi-III Vs Maruti Suzuki India Ltd. reported at 2013 
(207)ELT 325 (SC) is not applicable. Thus in light of the above judgment the appellant has 
validly paid its sales tax liability and the same cannot be included in the assessable value for 
the purposes of calculating excise duty. 

4.2. 	On the same and identical issue, Hon'ble Tribunal New Delhi has decided the dispute in 
favour of the assessee on the same subsidy scheme of Rajasthan Govt. Tribunal New Delhi vide 
Final order No.A/52143/2018- EXPB) dated 25.5.2018 passed in the case of Tijaria Polypipes 
Ltd. Vs. CCE & ST Jaipur-1 held that Hon'ble Tribunal has already allowed the earlier order of 
Shree Cements Ltd. vs CCE, Alwar hence we allowed the appeal of the Tijaria on the same 
ground. In the case of Shree Cements Ltd. vs CCE, Alwar CESTAT, Delhi held that : 

"8. Both sides have referred to the decision of Apex courts in the case of Super Synotex India Ltd. in 
the above decision the Apex Court has categorically held that after 01/7/2000 unless the sales tax/vat 
is actually paid to the good, no benefit towards excise duty can be given in terms of Section 4(3)(d). 
However, we note that the Tribunal in the case of WelspunCorporatin Ltd (supra) has distinguished 
the decision of Apex Court in the light of Gujarat Vat Act., 2003. In the Welspun corporation Ltd 
case, the assessee had opted for remission of tax scheme under which a portion of the VAT paid was 
remitted back to the asseseee. The Tribunal held that such subsidy amounts are not required to the 
included in the transaction value. In the present case, we know thatfitr the initial period the assesses 
are required to remit the VAT recovered by them at the time of sales of the goods manufactured. A 
part of such VAT is given back to them in the form of subsidy in Challan 378. Such Challans are as 
goods as cash but can be unused only for payment of VAT in thee subsequent period. In terns of the 
scheme of the Government of Rajasthan Payment of VAT using such Challan are considered legal 
payments of tax. In view of the above, Revenue is not correct in taking the view that YAT liability 
discharged by utilizing such subidy challans cannot be taken as VAT actually paid" 

4.3 	The appellant also placed reliance on the various judgment/ decision passed by Hon'ble 
Tribunal Mumbai in the case of Commissioner of C. Ex., Mumbai-1 versus Welspun 
Corporation Ltd. as report in 2017 (358) E.L.T. 630 (Tri. - Mumbai) and Hon'ble Apex Court in 
the case of Modipon Fibre Company versus Commissioner Of C. Ex., Meerut as reported in 
2007 (218) E. L.T . 8 (S.C) which are decided in favour of the assessee. The said decisions are 
applicable to the appellant's case and the judgement in Maruti Suzuki India Ltd. 2014 (307) 
E.L.T. 625 (S.C.) is also been distinguished on which basis SCN was issued to the appellant. 
Hence, the case on merits is in favour of the appellant. 

4.4. As per Section 1 1A of the Central Excise Act, no SCN can be issued for beyond the 
period of one year when there is no suppression of facts or fraud on the part .the assessee. 
Assuming but not accepting for a moment that the amount of tax deposited by the appellant is 
not considered as ''actually paid" in terms of the interpretation given by Hon'ble Supreme Court 
in the case of Super Synotex (India) Ltd, and Maruti Suzuki Ltd. even in that case it cannot be 
alleged that the appellant evaded its tax liability with an intention to evade payment of duty. 
The appellant was following the circulars issued by CBEC and various judgments of Tribunal. 

That the present matter is of interpretation of law and there is no requirement for 
invoking extended period of limitation. It is settled law that extended period of limitation is not 
applicable on such cases of interpretation of law. And further placed reliance of the following 
decisions/judgment of various courts/tribunal in support of ground of appeal: 

a. judgment of Hon'ble Supreme Court in the matter of Collector Of Central Excise vs Chemphar 
Drugs & Liniments 1989 (40) E.L.T. 276 (S.C). 

b. judgment of Hon Ile Rajasthan High Court in the case of Union of India Vs. Rajasthan Udyog Ltd 
as reported in 2008 (222) ELT 366. 

c. Decision/judgment in the case of CCE, Bangalore vs. Pragathi Concrete Products (P) Ltd. 
Reported in 2015 (08)LCX0009 Eq. 2015 (322) ELT 0819 (S.C.). 

d. Decision/judgment in the case of Fibre Foils Ltd. Vet-Sus Commissioner Of Central Excise, 
Mumbai-IV — as reported in 2005 (190) E.L.T. 352 (Tri. — 

5. 	Hence, in view of the above submissions, it is very clear that the amount of subsidy 
given under Rajasthan Investment Promotion Scheme (RIPS) is not to be included in 
transaction value. The learned Adjudicating Authority failed to consider above facts and 
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relevant provisions made under the law. Therefore, the impugned order does not hold any 
merits and Central Excise Duty demand is not legally sustainable against the appellant, 
accordingly, no question arises in respect of recovery of interest from the appellant under 
Section 1 IAA of the Central Excise Act, 1944. 

6. When demand of duty itself is not sustainable there is no question of imposition of 
penalty. The learned Adjudicating Authority has wrongly imposed the penalty under Section 11 
AC of Central Excise Act, 1944. Further as elaborated above, there was no suppression of facts 
by the appellant with the intention of evading excise duty. The appellant was deducting sales 
tax from the transaction value as it is in bonafide belief that such a deduction is actually 
payment of its sales tax liability under Rajasthan VAT Act and is liable to be deducted from the 
transaction value as per Section 4(3)(d) of the Central Excise Act. Therefore no penalty either 
under Section II AC or under Rule 25 is imposable on appellant. Hence the penalty levied is 
bad in the eye of law and accordingly deserves to be set aside. 

7. Personal hearing in the matter was held on 22.09.2021. Shri S. K. Mishra, Authorised 

Representative appeared on behalf of the appellant and explained the case and reiterated the 

grounds of appeal. 

8. I have gone through the facts of the case and submissions made by the appellant in their 

appeal memo at the time of personal hearing. I find that the main issues to be decided in the 

instant cases are (i) whether the appeal has been filed within the prescribed time- limit and (ii) 

whether or not the appeal filed against the order confirming the demand of central excise duty 

to be decided are proper? 

On perusal of the records, I find that the appellant being aggrieved with the impugned 

order dated 13.08.2020 has filed this appeal within the prescribed time limit in terms of Section 

35(1) of the Central Excise Act, 1944. Therefore, I allow the appeal for decision. 

9. Further, I observe that the issue to be decided in this appeal is whether the appellant has 

evaded Central Excise duty by not including the amount of subsidy, received by them under 

Rajasthan Investment Promotion Scheme-2010, which was utilized for adjustment of 

subsequent tax liability. 

9.1 	1 observe that demand of Rs.15,17,022/- was raised in the case as the appellant had 

received subsidy under Rajasthan Investment Promotion Scheme-2010 and utilized subsidy 

amounting to Rs.1,21,36,1791- for adjustment of subsequent tax liability. I observe that the 

appellant was availing the benefit of Rajasthan Investment Promotion Scheme, 2010 (RIPS) 

notified by State Government of Rajasthan with a view to promote investments thereby 

entitling the appellant to a subsidy up to certain percentage of the VAT paid by the appellant. It 

is an admitted fact that the said subsidy is credited to the sales tax account of the appellant 

which he receives by way of VAT 37B Challans. It is also an apparently admitted fact that the 

appellant was paying total VAT charged at applicable rates on sale of goods to the State 

Exchequer and was filing the VAT returns. The VAT 37B Challans, the appellant was utilizing 

to discharge the output VAT liability for the subsequent period. The Department has treated the 

said discharge of VAT liability vide the said VAT Challans as retention of sales tax by the 
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appellant holding same, while levying/confirming the impugned demand to have been included 

in the transaction value. The adjudicating authority has held that by adjusting the VAT 

Challans towards subsequent sales tax liability, the appellant had actually retained Sales Tax 

collected from the customers, hence to that extent sales tax was actually not paid. Accordingly, 

the value thereof is liable to be included in assessable value and is liable for the duty. 

9.2 	I find that in the instant case, the subsidy has been paid to the appellant by the State 

Government. Only the mode of payment is by way of crediting the sales tax head under VAT 

challan in favour of the appellant. Thus, it cannot be said that the amount is in the nature of 

additional consideration. The benefit granted by RIPS to the appellant herein is not in the 

nature of exemption or incentive from payment of sales tax but is a remission where nothing 

was initially retained by the appellant. In terms of the scheme, using such challans are 

considered legal payments of tax. I am of the considered view that once sales tax stands paid as 

per the Sales Tax Department, the Central Excise Department cannot contend and allege that 

VAT liability discharged by utilizing such subsidy challans was not actually paid. I find that the 

Hon'ble CESTAT has decided the issue in various cases, some of which are detailed below- 

(i) Honda Motorcycle And Scooters India Pvt Ltd. Vs Commnr of CGST, Cus & 

C.Ex., Alwar [2020 (374) E.L.T. 941 (Tri. - Del.)], wherein it has been held as 

under- 

"Valuation (Central Excise) - Rajasthan Investment Promotion Scheme - A portion 
of VAT paid was remitted back to appellant as subsidy under sales tax account by 
way of VAT 37B Challans so, the remitted amount cannot be considered as an 
additional consideration and as per Section 4(3)(d) of Central Excise Act, 1944 it 
is not includible in transaction value such challan to be used only for payment of 
VAT in subsequent period which is legally sustainable methodology of 
discharging tax liability for subsequent period - Section 4(3)(d) of Central Excise 
Act, 1944. [paras 6, 7, 8] " 

(ii) Select Poly Products Pvt Ltd. Vs. Commissioner of C.Ex., Jaipur [2019 (370) 

E.L.T. 970 (Tri. Delhi.)], wherein it has been held as under- 

"Valuation (Central Excise) - VAT whether includible in assessable value -
Subsidy received under Rajasthan Investment Promotion Scheme, 2010 (RIPS) 
credited to Sales Tax account of appellant by way of VAT 37B Challans which 
are utilised by appellant to discharge the output VAT liability for the subsequent 
period - Remission in the nature of such subsidy as good as cash but cannot be 
considered as an additional consideration - Sales Tax/VAT being payable at the 
time of removal, in that case, in terms of Section 4(3)(d) of Central Excise Act, 
1944, the same is not includible in transaction value. [pares 7, 7.1j" 

(iii) Ras New Cement Ltd. Vs. Commnr. of C.Ex. & CGST, Jodhpur [2019 (368) 

E.L.T. 82 (Tri. - Del.)], wherein it has been held as under- 

"Valuation (Central Excise) - VAT paid on certain portion of which disbursed back 
as investment subsidy by Rajasthan State Government in VAT 37B Form to an 
assessee operating under Rajasthan Investment Promotion Scheme and used for 
discharging subsequent VAT liability, not includible in assessable value of goods 
- Section 4 of Central Excise Act, 1944. [paras 2, 5] " 
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(iv) FCC Clutch India Pvt Ltd. Vs. Commnr of C.Ex., Alwar [2019 (365) E.L.T. 539 

(Th. - Del.)], wherein it has been held as under- 

"Valuation (Central Excise) - VAT subsidy under Rajasthan Investment Promotion 
Scheme - Assessee required to remit VAT recovered at time of sale of goods 
manufactured - Part of such VAT given back as subsidy in Challan 37B - Such 
challan to be used only for payment of VAT in subsequent period - In terms of 
scheme, payment of VAT using such Challan to be considered legal payments of 
tax - Revenue not correct in taking view that VAT liability discharged by 
utilizing such subsidy challans cannot be taken as VAT actually paid - Inclusion 
of VAT amounts paid by assessee using VAT 37B challans in assessable value, 
not justified - Section 4 of Central Excise Act, 1944. 12017 (358) E.L.T. 630 

(Tribunal) relied on]. [paras 4, 5, 6, 7j " 

9.3 	In view of the above, I hold that there is no justification for inclusion in the assessable 

value, the VAT amounts paid by the appellant using VAT 37B Challans. 

10. 	Therefore, I set aside the impugned order and allow the appeal filed by the appellant. 
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