
File No.GAPPL/COM/CUSP/76/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

(0 

ISM 	(3ittiRi) 
OFFICE OF THE COMMISSIONER (APPEALS) 

3c-k•i‹,s4,--;TK4   	ci+igl , vtqv 

CENTRAL EXCISE & CGST, JAIPUR 
•-tc!xl.yrizr 	 n vit— 302005 

NCRI3. STATUE CIRCLE. JAIPUR-302005  
Phone No. — 0141-2385235 

Email — appeal 1@rediffmail.com 	 Website — cgstappealsjaipur.gov.in  

\

tHT 	APPL/3PR/CUS/P/207/VIII/2020 	 Dates 	08.2021  

Order-in-:Appeal No.113-115(SA1)/CUS/JPR/2021 dated 31.08.2021  
Passed under Section 128 of the Customs Act, 1962 

9717 	3iTp‘-7 (3TtifiR9) * 9-I 12 	 tr, 777 gw-it 
Passed by Shri Sugrieve Meena. Commissioner (Appeals), Central Excise & CGST, Jaipur 

iclfiFw61 

Appellant 

    

    

Letter/010 No. Respondent 

     

M/s Tanishq Impex, B-107, Jai Jawan Colony-151, Tonk 
Road, Jcipur- 302018 

39/2020-ADC Customs 
dated 29.05.2020 

Additional Commissioner of 
Customs, Jaipur 

M/s Shri Sai Logistic( Proprietor- Shri Surender Kumar 
Sharma), G-6, Patna Sagar Ground Floor, MSB Ka Rcista, 
Johri Bazar, Jaipur-302003 

39/2020-ADC Customs 
dated 29.05.2020 

Additional Commissioner of 
Customs, Jaipur 

Shri Vinod Kumar Sharma 5/o Shri Prabhu Dayal 
Sharma, 17-B, Narvar Puri, Jain Nasiyon Ke Samne, Bas 
Badanpura, Jaipur 

39/2020-ADC Customs 
dated 29.05.2020 

Additional Commissioner of 
Customs, Jaipur 
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Aft 	 T 314-3TTft A 3ritd* 	391-T4 	1'qt TiT 31-ft 	Ifft IltrrNed., 	61 I \ 
weit;r arlitnn-01 ter zitTm. uT 	or Nit4ff ;rep 	topcii t 

Any person aggrieved by this Order-in-appeal may file an appeal or revision 
application, as the case may be against such order, to the appropriate authority in the 
following way:- 

1- 	1-TTIRi7" -"R"' 1:1E'Tx1T3{1. ' 	:— 
Revision Application to Government of India :- 

(1) 	 , 1962 -cM tiRI 129 (-4) 	al-7Wft0-dTR TRT R-Frcisi 	 SIRT 129 (30 t 
•G-q—trffr 	741117T7R 	 , liNcrmcw, R 1 1 	1 d , 3171Cre0IFT, 

41-711-4-r, 	 ,44n-mA- 110001 m 7T4rwt7 I 
(1) 	A revision application lies to the Joint- Secretary, Govt. of India, Ministry of Finance, 

Department of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi -

110001 under -Section — 129 DD of the Customs Act, 1962, in respect of the following 

cases covered by first proviso to subsection (1) of Section 129A ibid; 

121 any goods imported or exported as baggage; 
)) any goods loaded in a conveyance for importation into India, but which are not 

unloaded at their place of destination in.India, or so much of the quantity of such goods 

as has not been unloaded at ally such destination if goods unloaded at such destination 

are short of the quantity required to be unloaded at that destination; 

ic..1 payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2) 	M--73.11WITTRIVA 1982 	q 4i 8 (7) er; 31-"lf-di4fAllftalTrMT 	Z.V. 8 xINN 	 
trfituarrbt 	yrdztrtvrt,ilit--A9tm 	 lifid70—atrbt t 3Tfi' -aTrbri t- 	4Q41 
Tirem-wl3TT-A--4-91t77719Tvrft 	timi 7 	 3iffrfff 	 200/— 	34) *47 41' 
fkIfftt;11iilTurri t 	v, 71121t; :ATR-6 tilom 	5TIN)a.11-41fP I (zlit 11-F3T1t7T 	,r4,,q 	we 
Ti aTF)m7-A-ctr 1000/- -trz)) 

(2) 	The above application shall be made in•duplicate in form No. C.A.- 8 as specified under 

Rule 8A of the Customs (Appeals) Rules, 1982, within 3 months from the date on which 

the order, ought to be appealed against is communicated and shall be accompanied by an 
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equal number of copies each of the Order in Original and Order-in-Appeal, one of which 
at least be a certified copy. It should be also accompanied by a copy of TR-6 challan 
evidencing payment of prescribed fee of Rs. 200/- (Rupees Two Hundred only) under 
Major Head of Account and Rs. 1000/- if the amount of Order in Original exceeds Rs. 
1,00,000/-. 

2- 	#11iT VV&T, 	 VURF Vq'tqW311:11-M7f =•ziTzifTRTW7131. 	ViW31417 

Appeal to Customs. Excise & Service Tax Appellate Tribunal  

1. 	741 "sfirkt,r fa cer 	97f sTfaf1'4 	41 1962 'er %TM 1 297* ata-fra' *Tit gs,37•Erm Rlw , 	44K 
4,11,41,4 ITRTTErr 441.1 zi-7 arlit 4 ,e,pf-m-  ft QT Trkft I sAti 	I f* 41441 sjw zifMzi-g 1962 A" 
um 129 ft 7StTFT (3) *51MITRt 7iira t 1302T t Awl P,s* 	14171. 	Rtrhot 
3tRIT 'AT T 	1:77t SIT spw ?‘.T 	Btt tr< Brtfterzr vftwror Rifilsr tits ,rifkiT 

	

,9-1-?‘,41 -4 It xi-  Trtft d 	 ‘317z, r 	tical 45ftzr tfra foRt 4 ft 
Whcil 

(1) Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional 
bench of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. 
Puram, New Delhi-110066. 

(2) 111 'qj 	(3111F) qflici 1982 1 WU 6 	3MtdATM 4K-3 	Atifitaf$7 aufirRaittrAzi 
-4848Riovicolcfki18.9 	4V Trizit-ditzwqr9T-4rrmatEtra,-,i9azr t t 	 814)dit-7 
311t4T0-4NLftefreifeff 	 # 	crW 	 200/— 	711) c;ciei 4t, 

t9rivityr45# 	rrt 	31-4.1%-aticilVtrd 	.0441-ici, A 7rzri 	*Frc 	wr9.  
fd,ATtawr-ra- f4- 	*175 A 'mar z r> i i i \34,0-e4iiiacrr<vi ttufferdt 

(2) 	The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in 
form CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be 
accompanied with the copy of order appealed against one of which at least be a certified 
copy and should be accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form 
of crossed bank draft in favour of Asst. Registrar of a branch of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

3, 	4ir 	aTIOATili, 1962 MDT 417T129A(6) t ,-..,17791731. 	i q i t•CrT 	TiT2ftt-d-R1171707:1 
Y.lett>tict)(COUrt Fee Stamps),v)tia-N6ictRi-pi4.4, 

trIti-aantrtTr 	TittFIT 7j", 	7t3ritf .  mPcr 	7T-ft 	5,00,000/-mare-Tit c-Fa.  t, 
1,000/-; 

(ar) 	zritliw3trurIPirr met -7-4-VP:rr   etarret7 vrft met ,<1 	5,00,000/- 
50,00,000/-ocog, 	5000/-; 

(Tr) 	ziftloantrtsitzr t TritFrr Ypt), GLIM .7'31TeIT: wrf . 	50,00,000/- 	311sWio 
10,000/- 

(3) An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and 
interest or of levy of penalty in relation to which the appeal is made, be accompanied by a 
fee of— 
La) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is five lakh rupees or less, one thousand 
rupees; 
lbj where the amount of duty and interest demanded and penalty levied by any officer of 

customs in the case to which the appeal relates is more than five lakh rupees but not • 
exceeding lilly lakh rupees, five thousand rupees; 
(_c_) where the amount of duty and interest demanded and penalty levied by any officer of 
customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand 
rupees: 

(4) A 3trzt 	 \INN 
84-Azi 	 ((pm 	Idl t) laqq, 1982 

(4) 	Attention in also invited to the rules covering these and other related matters contained in 
the Customs. Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(5) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is 
in dispute. 
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5. No. Name & address of the Appellant 

M/s Tanishq Impex, B-107, Jai Jawan Colony-151, Tonk Road, Jaipur- 302018 1 

2 	M/s Shri Sai Logistic( Proprietor- Shri Surender Kumar Sharma), G-6, Patna Sager Ground 
Floor, MSB Ka Rasta, Johri Bazar, Jaipur-302003 

3 
	

Shri Vinod Kumar Sharma 5/o Shri Prabhu Dayal Sharma, 17-B, Narvar Puri, Jain Nasiyon 

Ke Samne, Bas Badanpuro, Jaipur 
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ORDER IN APPEAL NO.113-115(SM)/CUS/JPR/2021  
PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

These appeals have been filed under section 128 of the Customs Act, 

1962(hereinafter also referred to as "the Act") by the following parties against the 

Order-in-Original No. 39/2020-ADC Customs dated 29.05.2020 (hereinafter referred 

to as "the impugned order") issued by the Additional Commissioner of Customs, 

Jaipur(hereinafter also referred to as "the authority")- 

2.1 	The relevant facts for the purpose are that the office of Jaipur Regional 

Unit of Directorate of Revenue Intelligence, Jaipur (hereinafter referred to as 

"DRI, Jaipur" also) developed an intelligence that various importers are. importing 

Rough Precious Stones by making huge overvaluation through Customs Station, Jaipur 

Gemstone Exchange, Diggi House, Jaipur and Air Cargo Complex, Sanganer, Jaipur. 

On verification of certain official addresses of such type of importers, it was found 

that these are not actual importers and some other person/persons is/are behind 

this to manage these import activities. It was gathered that 13 import consignments 

of rough precious stones had arrived at Jaipur Gemstone Exchange, Diggi House, 

Jaipur for clearance. Acting on the said intelligence, officers of the DRI, Jaipur 

visited on 17.04.2018 at Gemstone Exchange, Diggi House, Jaipur for examination of 

the above said 13 import consignments. The examination was conducted under 

panchnama proceedings. On examination and as per valuation certificates given by 

Shri Kamal Kumar Kasliwal, valuer of Govt:approved panel in respect of these import 

consignments, huge overvaluation was found. Out of the above said 13 consignments, 

02 consignments bearing Bills of Entry No. 5958902 dated 12.04.2018 and 5991916 

dated 16.04.2018 pertained to M/s Tanishq Impex, 21, Kacchi Basti, Surajpole, Anaj 

Mandi, Ward No. 48, Jaipur, Rajasthan — 302003. Value of the goods pertaining to 

Bill of Entry No. 5958902 was appraised as Rs.7,16,250/- against the declared value 

of Rs.1,61,82,733.50. Similarly, the goods pertaining to Bill of Entry No. 5991916 

were appraised at Rs. 7,13,100/- against the declared value of Rs.1,64,39,809.40. On 

weighment, quantity of the goods was also found short as 47750 and 47540 carats 

were found against declared 48150 and 18440 carats respectively. 

Page 3 of 17 



File No.GAPPL/COM/CUSP/76/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

	

2.2 	The goods were seized under section 110 of the Customs Act, 1962 under 

seizure memo dated 13.08.2018. 

	

2.3 	As the Gem and Jewellery Export Promotion council (GJEPC), Jaipur is apex 

body for the export and import trade of Gems and Jewellery and also recognized by 

the Customs Department for nomination of trade panels in case of valuation disputes, 

the samples of the goods imported vide the above two Bills of Entry No. 5992053 

dated 16.04.2018 were got tested from Mis Gem Testing Laboratory, GJEPC, Jaipur 

and as per test reports the goods which were declared to be rough precious stones 

—Sapphire rough have been found to be "Natural Corundum (Dyed) with special 

comments in the report as-"These specimens are Corundum Rock, and not usually 

classified as Gem quality variety such as Sapphire". 

	

2.4 	Re-valuation of the seized goods was got carried out under panchnama dated 

03.01.2019 at Air Cargo Complex, Sanganer, Jaipur, through a valuer panel formed by 

DRI which included Govt. approved valuer 5h. Manoj Kumar Dhandia and one 

independent market expert 5h. Bhag Chand Agarwal, Member of Jaipur Jewelers 

association, Johri Bazar, Jaipur. The goods pertaining to the Bill of Entry No. 

5958902 were appraised at Rs.9,391/- and Rs.9,500/- by the Govt. approved valuer 

and the independent market expert respectively. Similarly, the goods pertaining to 

Bill of Entry No.5991916 were appraised at Rs. 9,440/- and Rs.9,550/- by the Govt.. 

approved valuer and the independent market expert respectively. 

	

2.5 	From the investigation of the case, it appeared that the appellant No. 1 had 

imported the goods falling under CTH 25132020 by mis-declaring them as goods of 

CTH 71031012 and the goods were grossly overvalued. All the activities of the 

importer firm and the supplier firm were controlled and managed by Shri Shyam 

Awatar Methi, Proprietor of M/s Tanishq Impex and Shri Vinod Kumar Sharma, 

Marketing Manager of Customs Broker -firm M/s Shri Sai Logistics. Further, it 

appeared that the Customs Broker M/s Shri Sai Logistics had failed to fulfill its 

obligation and deliberately and kncwingly ignored the fact. 

2.6 	Accordingly, a show cause notice .dated 10.04.2019 was issued, proposing 

therein rejection of the declared value of Rs. 1,64,39,809/- and Rs. 1,61,82,733/-

respectively of the consignments imported vide Bills of Entry No. 5991916 dated 

16.04.2018 and 5958902 dated 12.04.2018 in terms of Section 14 of the Act read 

with Rule 12 of the Customs Valuation (Determination of value of Imported Goods) 

Rules, 2007 and redetermination as Rs.9,550/- and Rs.9,500/- respectively in terms 

of Rule 9 of the Customs Valuation (Determination of value of Imported Goods) 

Rules, 2007. Further, confiscation of the goods under Section 111(m) of the Customs 
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Act, 1962 and imposition of penalties under Section 112(iii) and Section 114AA of the 

Act upon the appellants and also upon Shri Kamal Kumar Kasliwal, Govt approved 

valuer was also proposed. 

2.7 	The show cause notice dated 10.04.2019 culminated into the impugned order, 

wherein the adjudicating authority ordered as under- 

(i) The value of Rs. 1,64,39,809/- and Rs. 1,61,82,733/- of the consignments 

imported vide Bills of Entry No. 5991916 dated 16.04.2018 and 5958902 
dated 12.04.2018 was rejected and re-determined as Rs.9,550/- and 

Rs.9,500/- respectively; 

(ii) Seized goods actually valued at Rs.9,550/- and Rs.9,500/- (re-determined 

Assessable Value) confiscated under Section 111 (m) of the Customs Act, 
1962. Option of redemption on payment of a fine of Rs.9,000/- each and 

on payment of duty in terms of Section 125 of the Customs Act, 1962 was 
given to the appellant No. 1. 

(iii) Penalty of Rs.5,00,000/- each imposed under Section 112 (a)&(b) (iii) of 
the Customs Act, 1962 upon the appellant no. 1 and appellant No. 2. 

(iv) Penalty of Rs 2,00,000/- each imposed under Section 114AA of the 
Customs Act, 1962 upon the appellant no. 1 and appellant No. 2. 

(v) Penalties of Rs. 1,00,000/- each under Section 112(a)&(b)(iii) and Section 

114AA of the Act imposed upon the appellant No. 3. 

3. 	Being aggrieved with the impugned order the appellants filed appeals inter cilia 

on the following grounds- 

(1) 	Appellant No. 1  

A. The adjudicating authority failed to appreciate the submission that the 
mineral name of the 'Ruby & Sapphire' is Corundum and hence confirmation of 

allegation of mis-declaration is unfounded. 
B. The adjudicating authority failed to substantiate allegation of circular 
trading and money laundering. 

C. Statement of the appellant recorded under duress and accordingly, 
retracted well within time, hence cannot be relied upon in the matter. 

b. The adjudicating authority erred in relying heavily on valuation of second 
panel and in rejecting the first valuation. 

E. Statement of co-accused cannot be relied upon to penalize the appellant. 

F. The penalty is not imposable on the appellant under section 112(iii) and 
Section 114 AA of Customs Act, 1962. 

G. Penalty cannot be imposed in the absence of mens rea. 

(ii) 	Appellant No. 2 

A. The impugned order is not a speaking order and thus violation of 
principle of natural justice 

B. The Ld. Adjudicating authority has traversed beyond the show cause 

notice and law. 

C. The Ld. Adjudicating authority failed to appreciate various provisions 
of law and decision of higher judicial forums averred by the appellant. 
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D. Total reliance has been placed on retracted non voluntary statement of 

the g card holder of the customs broker and that too without going into its 

contents in the impugned matter. 

E. The investigation proceeded with the basic fallacious premises that 

the appellant was the Marketing Manager of Customs Broker. 

F. Prejudice reflected in non admitting the statements of the appellant 

also under section 108 without any contradictory evidences. 

G. Penalty imposed by placing heavy reliance on the retracted non 

coroborated contradictory statement of the co-accused and ignoring other 
statements of the independent persons not being noticee. 

H. Redundant materials introduced to cause prejudice that during search 

at residential premise of Shri Shyam Awatar Methi on 07.05.2018, a Show 

Cause Notice dated 29.04.2015 issued by bRI Ahmedabad Zonal Unit was 

recovered. The issue involved in the SCN was about under valuation of Glass 

Chatons and main accused in this SCN was the appellant, then Director of M/s 

Fairdeal Shipping Agency and Smt Sangeeta Gupta wife of impugned importer 

& Prop of M/s Rashi International, Jaipur. Again a prejudice is being 
attempted to be made. These papers are not relied upon documents and 

secondly a perusal shall reveal that the appellant was co-accused by virtue of 
being a CHA of M/s Rashi International. 

I. No evidence on record that the appellant was in any way involved in mis 
declaration or over valuation. 

J. Penalty under under Section 112 (a) (b) (iii) &114 AA of the Customs 

Act, 1962not imposable. 

K. Violation of principle of natural justice by refusal of right to cross 

examine Shri Shyam Awtar Methi, whose statement being used against. 

L. Statement of co-accused is not a valid piece of evidence 

M. The main accused is likely to-be acquitted and hence also the appellant 

is not liable for penalty. In the light of above facts and legal proposition, the 
proceeding initiated against the appellant vide the impugned Show Cause 

Notice deserves to be dropped out rightly 

(iii) 	Appellant No. 3  

A. to D.- Same as argued by the appellant No. 2. 

E. Prejudice of the investigatio.n ignored despite clearly made evident. 

F. Voluntary statements ignored and retracted non voluntary 

contradictory statement without any coroborative evidences basis, made the 

basis of inculpation. 

G. Inference and conviction doni on presumptions. 

H. Contradiction in the impugned show cause notice ignored. The charging 

para, 45 of the impugned Show Cause Notice contains contradictory 

stipulations made therein. Whereas, in one place is says "Noticee has failed to 

fulfill its obligations and had performed import related activities at the 

behest of M/s Tanishq Impex. As per existing legal provisions, the appellant 

understands that all import activities were to be performed only at the 

behest of M/s Tanishq Impex and when it is admitted no allegation 
whatsoever are sustainable. 
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I. Entire allegation based on assumption and presumptions and proper 

compliance ignored. 

J. Customs Broker cannot be penalised for mis-declaration or 

overvaluation if any. 

K. Penalty under Section 112 (a) (b) (iii) &114 AA of the Customs Act, 

1962 is not imposable. 

L. Violation of principle of natural justice by refusal of right to cross 

examine Shri Shyam Awtar Methi, whose statement being used against the 

appellant. 

M. Statement of co-accused is not a valid piece of evidence 

N. The main accused is likely to be acquitted and hence also the appellant 

is not liable for penalty. In the light of above facts and legal proposition, the 

proceeding initiated against the appellant vide the impugned Show Cause 

Notice deserves to be dropped out rightly 

4. 	The appellant No. 2 & 3 filed additional submissions as under- 

A. That Show cause Notice has been issued by DRI. That the issue 

whether the officers of DRI are proper officer and has jurisdiction to 

issue any notices under the Customs Act, 1962 was settled by the 

larger Bench of Hon'ble Supreme Court on 09 March, 2021 in case of 

M/s Cannon India Pvt Ltd Vs Commissioner of Customs. It has been 

held that the officer of DPI are not proper officer to raise demand or 

issue Show Cause Notice under the Customs Act, 1962 and the act of 

issue of Show Cause Notice was held beyond jurisdiction. It was 

specifically held that the "officers of DRI were never appointed 
officers of Customs under Section 6 of the Customs Act, 1962. The 
impugned appealed order has been passed in reference to the Show 
Cause Notice issued by DRI beyond jurisdiction and deserves to be set 

aside on this ground itself without going into merits. 

B. In the matter there has been no proper seizure, as no seizure order 

was passed in accordance to CBIC Instruction No. 01/2017-Cus. (F. No. 

591/04/2016-Cus. (AS)) dated 8.2.2017 stating that the Delhi High 

Court in a reasoned order has held that the Panch and statement by 

Ponchos (witness) cannot be taken to be an order passed by the proper 
Officer under Section 110 of the Customs Act and in terms of the said 

position in all the future cases following may be adhered to. As the 

initial act is not in accordance with law, subsequent confiscation cannot 

be termed in accordance with law and thus the impugned order 

deserves to be set aside. 

C. That the value of the goods involved and alleged declared in the matter 

was more than 50 lacs and hence the Additional 	Commissioner of 

Customs is not the proper authority to decide the matter. Reference is 

drawn to CBEC Circular No. 23/2009-Cus., dated 1-9-2009. The said 
circular has not been rescinded or superseded by any other 

notification. Further in terms of Show Cause Notice as the declared 

value of the goods is alleged to be more than 50 lakh, the proper 
officer in the matter is Commissioner of Customs as he alone can 
reduce the value for the payment of duty. Further as the goods are 
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also liable to duty, therefore proper officer involving reassessment of 
goods alleged declared more than 50 lacs requires adjudication by the • 

Commissioner of Customs and not by the Additional Commissioner of 
Customs, as done in impugned matter. Reliance is drawn to CBEC 

Circular no. 7/97-Cus., dated 31-3-1997. Though the act allows 

Additional Commissioner to adjudicate the case, yet it has been 

observed that the Board issues suitable instruction to prevent 

overlapping and better distribution of work. 

b. 	That the Show Cause Notice has been issued under Section 124 of the 

Customs Act, 1962 and none of the provisions mentioned in the Show 

Cause Notice including provisions of Section 124 of the Customs Act, 

1962 permit reassessment of the declared value and quantification of 

duty. The impugned Order has thus traversed beyond the Show Cause 

Notice and also the Show Cause Notice under Section 124 proposing 

reassessment of the value of goods is not permissible under law. 

E. 	Submissions in respect of appellant No. 2- 

(1) That the appellant had complied with all statutory obligation to 

ensure the compliance of law. 

(2) Admittedly all KYC documents were recovered during surprise 

searches at the premises of the appellant and also the address 

mentioned therein were found correct as well as the proprietor 

were available for investigation. 

(3) Shri Vinod Kumar Sharma was never his employee though he 

referred customers/ client to the appellant on the basis of 
commission and thus was only doing freelance marketing work. 
Admittedly Shri Methi approached the appellant through reference 

of Shri Vinod Kumar Sharma. 

(4) Unlike other cases, all along the owner of the impugned goods was . 

referred to as only Shri Shyam Awatar Methi, by various persons 

and none attributed to any other person (be it Babulal Bairwa, Ravi 

Verma or Vinod Sharma or anyone else). Even Shyam Awtar Methi in 

his first statement before the investigation has owned all liability 

in respect to the impugned firm and imports. 

(5) The question of law is that in numerous cases, the revenue mostly 

relies on the first statement and does not give credence to second 

or subsequent statements in case of contradictions, by terming it 
an afterthought, whereas in the impugned matter, simply out of 

prejudice, first statement has been dumped. 

(6) The question of law also. arises is that when there are conflicting 

statements of Shri Shyam Awtar Methi himself and also conflicting 

to statements tendered under Section 108 of the Customs Act, by 

the appellant and Shri Vinod Kumar Sharma and numerous others, 

which statement has to be given credence. 

(7) The documentary evidence reflecting issue of bills and sales 

invoices by Shri Methi himself also corroborates only his first 

statement and statements of all others. That giving credence to 

second statement of Shri Methi conflicted by his first statement 

and also by all others and also contradictory to the evidences so 
collected is sheer abuse of powers and law. Even the subsequent 

statements stand retracted. 

(8) Shri Shyam Awtar Methi cannot be called a dummy with a history 

of regularly moving to HK and founder of a firm in HK etc as 

unearthed by the investigation itself, issuance of bills of imported 
goods found at his office etc etc. He himself appeared in his office 
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and fulfilled all KYC requirements and expressed his desire to 

import rough precious stones and others. 

(9) It is a trite law that the appellant as the Customs Broker cannot be 
penalized for any discrepancies like valuation, description and 

quantity. Nothing is on record that the Bill of Entry submitted by 

the appellant differed from the contents of invoice and other 

documents so provided by the importer. No discrepancies has been 

mentioned on part of appellant in respect to documents so received 
and submitted before Customs. N 

(10) Nothing is on record that any document was forged or appellant 

was in any way aware of the any of the alleged allegation in the 

impugned Show Cause Notice. 

(11)The allegation in the second statement of importer, which was also 

retracted, he had alleged that the appellant was aware that the 

imports were through related firms is non est as he had himself not 
declared in his balance sheet or CA. 

(12) That not a single transaction being traced to any Hawala 
transaction, the basis of entire investigation. 

F 	Submissions in respect of appellant No. 3- 

(1) The appellant was a freelancer and having his own business set up. The 

appellant was never an employee to M/s Shree Sai Logistics as has 

been repeatedly proclaimed in the said Show Cause Notice and none of 
the person or the appellant ever mentioned being an employee to the 
CB 

(2) The appellant being a CHA earlier had wide contacts and various 
persons used to contact him for import or export related activities. 

The appellant in lieu of making some extra income used to recommend 
them to the CB- M/s Shri •Sai Logistics and for which he used to 

receive commission from the CB on the basis of his clearance charges 

charged and received from the party. 
(3) Nothing is on record that the appellant ever asked or guided any party 

to this appellant to mis-declare the value or description of the 
imported rough precious stones. 

(4) The allegation that the appellant failed to give the true declarations 
before Customs is again an outreaching statement as firstly, the 

appellant never submitted any Customs Declaration of any import and 
also that appellant was never aware of any such mis-declaration of 
description or value. No case has been made out against the appellant 

(5) Unlike other cases, all along the owner of the impugned goods was 

referred to as only Shri Shyam Awatar Methi, by various persons and 

none attributed to any other person ( be it Babulal Bairwa, Ravi Verma 

or CB or anyone else). Even Shyam Awtar Methi in his first statement 
before the investigation hds owned all liability in respect to the 

impugned firm and imports 
(6) Giving credence to second statement of Shri Methi, also retracted and 

conflicted by his first statement and also by all others and also 
contradictory to the evidences so collected is sheer abuse of powers 
and law. 

(7) That after referral, the appellant had no role in any import activities 

or clearance of any of the importers. 
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(8) That nothing is on record that any document was forged or appellant 
was in any way aware of the any of the alleged allegation in the • 

impugned Show Cause Notice:  

(9) That not a single transaction being traced to any Hawala transaction, 

the basis of entire investigation. 

5.1 	Prima facie, it was noticed that the adjudicating authority has though found 

the allegations against each of the appellant truthful and imposed the penalties, 

however, considering the facts of the cases the amount of penalties imposed upon 

the appellants vide the said order do not commensurate with the provisions of law, as 

discussed below- 

The Section 112(a) & (b)(iii)of the Customs Act, 1962 reads as under- 

"(iii) in the case of goods in respect of which the value stated in the entry 
made under this Act or in the case of baggage, in the declaration made under 

section 77 (in either case hereafter in this section referred to as the 
declared value) is higher than the value thereof, to a penalty not exceeding 

the difference between the declared value and the value thereof or five 

thousand rupees, whichever is the greater;" 

Thus, the section provides penalty up to the difference amount of declared 

value and the actual value or five thousand, whichever is greater. In the instant case 

the difference in the declared value and the actual value of the goods weighing 

95290 carats is Rs.3,26,03,422/-. Whereas, the aggregate penalty of only Rs. 

11,00,000/- has been imposed under Section 112(a) & (b)(iii) ibid. 

5.2 	Therefore, in terms of the First Proviso to sub-section (3) of section 128A of 

the Customs Act, 1962, vide notice dated 07.07.2021, the appellants were called upon 

to explain as to why the amount of penalties imposed against them vide the impugned 

order under Section 112(a) & (b)(iii) of Customs Act, 1962, as the case may be, should 
not be enhanced. 

5.3. 	The appellants contested the notice dated 29.07.2021 on the following 
grounds- 

Appellant No.1 

A. The penalties imposed are as per the provisions of law as the adjudicating 

authority had discretion to impose penalty anywhere between Rs.5,000/-

and Rs.3,26,03,442/-. 

B. The adjudicating authority has not been made party to explain the case 

for imposing alleged "incommensurate" penalty. 

C. The impugned order has not been reviewed by the Commissioner. 

D. Penalty cannot be imposed when for the case of overvaluation in import as 

corresponding case of intent to evade duty by overvaluation in import has 
not been proved. 

6. 	Personal hearing in the appeals filed by the appellants held on 13.08.2021, as 

under- 

A. Appellant No. 1  

Shri Suhrid Bhatnagar, Authorised Representative appeared on behalf of the 

appellant. He explained the case and reiterated the ground of appeal and reply 

filed to the show cause notice issued for enhancement of penalties. 
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B. Appellant No. 2& 3  

Shri Arun Goyal, Advocate and Authorised Representative appeared on behalf 

of the appellants. He explained the cases in detail and reiterated grounds of 

the appeals, additional submissions filed and replies to the SCN issued by the 

Commissioner(Appeals). Parties also submitted that in view of Hon'ble 

Supreme Court judgment dated 09.03.2021 in the case of Cannon India, the 

SCN has been issued beyond the jurisdiction. 

7. 	I have gone through the facts of the case and submissions made by the 

appellant in their appeal memo, additional submissions, reply to the notice, and also 

the submissions during personal hearing. 

7.1.1 At the onset, I observe that the appellants have contested that in case of 

M/s Cannon India Pvt Ltd Vs Commissioner of Customs, the Hon'ble Supreme Court 

has held that the officer of DR' are not proper officer to raise demand or issue 

Show Cause Notice under the Customs Act, 1962 and the act of issue of Show Cause 

Notice was held beyond jurisdiction. 

7.1.2 I find that the ratio of the judgment of the Hon'ble Apex Court in the case of 

Canon India Pvt. Ltd. (Supra) is not squarely applicable in the instant case as the case 

before the Hon'ble Court was related to Section 28(4) of the Customs Act, 1962, 

which is not the case in hand. Further, I find that though the investigation is carried 

out by the DRI in this case, still the value of the imported goods have been 

determined by the Additional Commissioner of Customs on the basis of the facts of 

the case. 

7.2.1 I observe that the appellants have also challenged the proposal of 

enhancement of penalties. I find that the relevant sub-section (3) of Section 128 of 

the Customs Act, 1962 reads as under- 

"(3) The Commissioner (Appeals) shall, after making such further inquiry as may be 

necessary, pass such order, as he thinks just and proper, — 

(a) confirming, modifying or annulling the decision or order appealed against; or 

(b) referring the matter back to the adjudicating authority with directions for 

fresh adjudication or decision, as the case may be, in the following cases, namely :— 

(1) 	where an order or decision has been passed without following the 

principles of natural justice; or 

(ii) 	where no order or decision has been passed after re-assessment 

under section 17; or 

• 
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(iii) 	where an order of refund under section 27 has been issued by 
crediting the amount to Fund without recording any finding on the evidence 
produced by the applicant 

Provided that an order enhancing any penalty or fine in lieu of confiscation or 

confiscating goods of greater value or reducing the amount of refund shall not be 

passed unless the appellant has been given a reasonable opportunity of showing cause 
against the proposed order: 

Provided further that where the (Commissioner (Appeals)J is of opinion that any duty 
has nor been levied or has been short-levied or erroneously refunded, no order 
requiring the appellant to pay any duty not levied, short-levied or erroneously 
refunded shall be passed unless the appellant is given notice within the time-limit 
specified in section 28 to show cause against the proposed order." 

7.2.2 On cursory reading of the said provision, I find it clear that the first proviso 

to the sub-section provides the power to enhance any penalty or fine. I find that • 

nowhere in the provisions it is provided that the penalty can only be enhanced on the 

appeal of the Deptt. The only procedural requirement of giving reasonable 

opportunity of showing cause against the proposed action has been provided. I find 

that the above section read with both the provisos clearly provides that the 

appellate authority is invested with very wide powers under section 128 of the Act 

and once an order is brought before the authority, his competence is not restricted 

to examining only those aspects of the order about which the appellant makes a 

grievance and ranges over the whole aspects to correct the adjudicating authority 

not only with regard to a matter raised by the appellant in appeal but also with 

regard to any other matter which has been considered by the adjudicating authority 

and determined in the course of adjudication. I find that in the instant case the 

issue is related to the imposition of penalty, which is clearly prescribed in the law 

and penalty can be enhanced after giving opportunity to show cause. I find that in 

the case of Income Tax Act, where the provisions related to appeal are pari materia 

to the Customs Act, the Hon'ble Supreme Court in the case of Jute Corporation of 

India Ltd. v. CIT, has stated that the declaration of law is clear that the power of 

the appellate authority is co-terminus with that of the Assessing Officer. 

7.3 	I observe that the appellant has contested that the allegation that the 

appellant mis-declared the product 'Corundum' as 'Rough Precious Stone- Sapphire' is, 

wrong in as much as the mineral name of the Ruby and Sapphire is Corundum. I find 

that the imported goods were got tested from the laboratory of the Gem & 

Jewellery Export Promotion Council, Jaipur and the goods were found to be 'Natural 

Corundum (Dyed)' and it was specially pointed out that the specimens are Corundum 

Rock and not usually classified as Gem quality variety such as Sapphire. Thus, it has 

patently been spell out that though the goods are natural corundum but are dyed and 

also not of gem stone quality. Therefore, it is established that the appellant have 

Page 12 of 17 



File No.GAPPL/COM/CUSP/76/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

mis-declared 'Corundum Rock' as 'precious stone rough' and accordingly mis-classified 

the same. 

	

7.4 	It has also been argued that the adjudicating authority has erred in relying 

valuation of second panel has been relied and rejecting the first panel. I find that 

even placing reliance on the first valuation report would have not altered the 

allegation of huge overvaluation as the value of the goods pertaining to Bill of Entry 

No. 5958902 was appraised as Rs.7,16,250/- against the declared value of 

Rs.1,61,82,733.50 and the goods pertaining to Bill of Entry No. 5991916 were 

appraised at Rs. 7,13,100/- against the declared value of Rs.1,64,39,809.40. I 

further find that the first valuer could not even noticed that the goods are dyed and 

not of gem stone quality. Thus, considering the description of goods reported by the 

Gem Testing Laboratory, GJEPC, Jaipur, 'the value appraised by the second panel 

comprising of two valuers is more appropriate. Thus, I find no infirmity in rejecting 

the value appraised by him. 

	

7.5 	As regard argument of the appellants regarding relying statement of co- 

accused, I find that in the case of 5. N. Ojha Vs. Commissioner of Customs 

[2016(331) ELT 33(Del.)], the Hon'ble High Court has held that strict requirements 

of the Evidence Act, 1872 would not apply to enquiries and investigations undertaken 

by the DRI or the Customs Department, the broad principle that statements made 

have to be voluntary and not under threat, coercion, would nevertheless apply. Where .  

the maker of such statement retracts it kiter by alleging that it was obtained under 

coercion, threat or duress, the burden was on the maker of the statement to prove 

such coercion, threat or duress. Even where he fails to do so, the adjudicating 

authority would not rely solely on the retracted statement but would look for other 

independent corroboration. I find that in the case in hand mis-declaration, mis-

classification and overvaluation of imported goods has been corroborated from the 

test report and valuation report. 

	

7.6 	I find that it has been argued that there has been no proper seizure, as no 

seizure order was passed in accordance to CBIC Instruction No. 01/2017-Cus. (F. No. 

591/04/2016-Cus. (AS)) dated 8.2.2017 stating that the Delhi High Court in a 

reasoned order has held that the Panch and statement by Panchas (witness) cannot 

be taken to be an order passed by the proper Officer under Section 110 of the 

Customs Act and in terms of the said position in all the future cases following may be 

adhered to. I find that the seizure was effected vide seizure memo dated 
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17.04.2018 under panchnama proceedings and the same had been relied upon in the 

show cause notice dated 10.04.2019. 

	

7.7 	I observe that the appellant has argued that in terms of Circular No. 7/97- 

Cus dated 31.03.1997, the case should have been adjudicated by the Commissioner of 

Customs when there is reduction in assessable value above Rs 50 lakhs. I find that 

the Circular dated 31.03.1997 was issued with reference to Circular No. 8/95-Cus., 

dated 23-1-1995, which clarified the position regarding adjudication of cases in 

accordance with the powers of adjudication at the relevant time. I find that the 

appellant himself has admittedly mentioned that the Act allows Additional 

Commissioner to adjudicate the case. Thus, I don't find any force in the contention 

put forth by the appellant. 

	

7.8 	The appellants have argued that DRI has no power to issue show cause notice 

under Section 124 of the Act and placed reliance on the judgment in the case of 

Navneet Kumar Vs UOI [2018(362) ELT 17 (Cal)]. I find that the said case had been 

reversed by the Hon'ble High Court vide judgment in the case of DG, DRI Vs Navneet 

Kumar [2020 (371) ELT 270(Cal)]. 

	

7.9 	I observe that the appellant has argued that there has been no pre notice 

consultation in the matter in terms of Notification No. 29/2018-Cus (NT) dated 

02.04.2018. I find that pre-notice consultation is prescribed for the cases where 

duty has been evaded and proposed to be recovered with interest, which is not the 

instant case. Hence, no pre-notice consultation was required in this case. 

7.10 The Appellant has contested the method adopted for valuation of the 

imported goods. I observe that firstly valuation of the imported goods was carried 

out on 17.04.2018 by empanelled valuer, who appraised the goods at Rs. 7,16,250/-

and Rs. 7,13,100/- against declared value of Rs. 1,61,82,733.50 and Rs.1,64,39,809.40 

respectively. This itself indicated considerable over valuation. Thus in order to 

ascertain genuineness of the same, samples were got tested from Gem & Jewellery 

Export Promotion Counsel (GJEPC), Jaipur, where the goods were found to be 

"Natural Corundum (Dyed) with special comments in the report as-"These specimens 

are Corundum Rock, and not usually cla*ssified as Gem quality variety such as 

Sapphire". As the report created further doubts, a panel of valuers comprising of 

one Govt approved valuer, specially empanelled for precious stones and one 

independent market expert was formed. Valuation was carried out on 17.12.2018 and 

both the valuers appraised almost similar value i.e. Rs.9391/- & Rs.9,500/- for bill of 

entry No. 5958902 and Rs.9440/- & Rs.9,550/- for the goods of Bill of Entry No. 
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5991916 respectively, out of which the higher values appraised by the independent 

valuer was considered as the value of the goods. I find that the case in hand is not a 

simple case of import. The facts of the case clearly indicate intentional inflation of 

value of the goods, having minimal actual value, and the transaction is not genuine. In 

such a situation, I find that Rule 3 to 8 of the Customs Valuation (Determination of 

value of imported goods) Rules, 2007 are not applicable and value of goods can be 

determined only under Rule 9, which has been adopted in the case. I find that though 

the value considered by the Deptt was appraised by the independent valuer, however, 

the value is not significantly different from the value appraised by the empanelled 

specialized valuer 5hri Manoj Kumar ()handle. Also the value adopted is higher than 

the value appraised by 5hri Dhandia. Therefore, I do not find any infirmity in the 

method of valuation adopted and considered as actual value by the investigation. 

7.11.1 I observe that the appellants No. 2 & 3 have contested that their request for 

cross examination was rejected. I find that statement of 5hri 5hyam Awtar Methi 

has been relied in the case against the appellants, therefore the veracity of the 

statement of the person is essential to be tested through cross examination in this 

case in the interest of justice, especially when the statements have been retracted 

by him. My views find support from the following judgments- 

i) 	Him Logistics Pvt. Ltd. Vs. Pr. Commnr. Of Customs [2016 (336) E.L.T. 15 

(Del.)], wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Provisions of Section 

1388 of Customs Act, 1962 is in parimateria Section 9D of Central Excise Act, 

1944 - Considerable reliance on witnesses statement placed by respondent - 
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5991916 respectively, out of which the higher values appraised by the independent 

valuer was considered as the value of the goods. I find that the case in hand is not a 

simple case of import. The facts of the case clearly indicate intentional inflation of 

value of the goods, having minimal actual value, and the transaction is not genuine. In 

such a situation, I find that Rule 3 to 8 of the Customs Valuation (Determination of 

value of imported goods) Rules, 2007 are not applicable and value of goods can be 

determined only under Rule 9, which has been adopted in the case. I find that though 

the value considered by the Deptt was appraised by the independent valuer, however, 

the value is not significantly different from the value appraised by the empanelled 

specialized valuer Shri Manoj Kumar Dhandia, Also the value adopted is higher than 

the value appraised by Shri Dhandia. Therefore, I do not find any infirmity in the 

method of valuation adopted and considered as actual value by the investigation. 

7.11.1 I observe that the appellants No. 2 & 3 have contested that their request for 

cross examination was rejected. I find that statement of Shri Shyam Awtar Methi 

has been relied in the case against the appellants, therefore the veracity of the 

statement of the person is essential to be tested through cross examination in this 

case in the interest of justice, especially when the statements have been retracted 

by him. My views find support from the following judgments- 

i) Him Logistics Pvt. Ltd. Vs. Pr. Commnr. Of Customs [2016 (336) E.L.T. 15 

(Del.)], wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Provisions of Section 

1388 of Customs Act, 1962 is in parimateria Section 9D of Central Excise Act, 

1944 - Considerable reliance on witnesses statement placed by respondent -

Impugned order does not indicate that any prejudice would be caused to 

Department by providing the petitioner the right of cross-examination - Denial of 

such right would prejudice to petitioner - Denial of petitioner's right of cross-

examination is contrary to law - Impugned order set aside - Adjudicating 

authority directed to fix a date within two weeks for cross-examination of 

witnesses." 

ii) Rajasthan Explosives & Chemicals Ltd. Vs. CCE, Jaipur-I [2017 (357) E.L.T. 

269 (Tri. - Del.)], wherein held as under- 

"Natural justice - Cross-examination of witness - Denial of - Cross-examination of 

person whose statement relied upon by adjudicating authority denied by 

adjudicating authority - Statement of such person cannot be used as evidence 

against appellant - Settled law that cross-examination has to be allowed normally 

before using such statements for confirmation of demand - If witnesses do not 
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turn up for cross-examination, it is open to adjudicating authority to proceed with 

adjudication without relying on those statements." 

7.11.2 I, therefore, find it proper to remand the case for providing opportunity for 

cross examination of the person, whose statements have been relied upon specially 

when the statements have been retracted by the person. 

7.12.1 As regard penalties imposed by the adjudicating authority, I find that in the 

show cause notice dated 10.04.2019, it was alleged that the reason behind the gross 

overvaluation involved in the instant case is money laundering/ hawala. The modus 

operandi is that some persons in the name of daily wagers were/are importing rough 

precious stones of inferior quality from Hong Kong in connivance with export of the 

same on other name i.e. color stones at very low rate. These were procured at grossly 

overvalued prices, with the assistance of some members of the valuers panel has the 

consignments declared to be of value corresponding to the declared value. On 

verifications of Import Export Code's (IECs) of subjected importers, it is noticed 

that most of consignments were imported by using the TECs issued in the name of 

dummy importers who were financially not capable to import the above said 

consignments. Moreover, in certain cases, the importing firms were found to be non-

existent at the addresses given in the IECs. Further, it is also found that these were 

not actual importers and someone else is behind this to manage these import 

activities. These dummy persons allowed to those operators working for the 

masterminds to facilitate to over invoiced import of Rough precious stones in lieu of 

10 to 20 thousand Rupees. These dummy firms made business transactions and 

banking transactions only for 5 to 6 months and after that the same were closed and 

new dummy firms were started. Turnover of most of dummy firms are more than 10 

crore, but income tax paid by them only in some thousand rupees. These dummy firms 

were used to import rough precious stones from Hong Kong by misdeclaring its value 

as Basic Customs Duty on import of rough precious stones is nil and IGST 

(Integrated Goods and Service Tax) is applicable at very low rate. 

7.12.2 It was alleged that in the instant case, M/s Tanishq Impex has furnished 

wrong declarations;  statement & documents suppressing the actual transaction value 

and not giving the complete description of the goods actually imported for making 

excess foreign remittance out of India than eligible by adopting the modes operandi 

as detailed above. The facts of huge overvaluation of the goods imported is clearly 

evident from the identification of the goods by Lab report of JGEPC, Jaipur and 

valuation of the same by the panel of one Government approved valuer and one 

independent market expert. The adjudicating authority has found the allegations 
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against each of the appellant truthful and imposed penalty under Section 112(a) & 

(b)(iii) and 114AA of the Customs Act, 1962, as mentioned in the para 2.7 (iii), (iv) 

(v) above. I find that the penalties imposed under Section 112(a) & (b)(iii) upon the 

appellants vide the said order do not commensurate with the provisions of law, as 

discussed in Para 5.1 above and considering the gravity of the case and the nefarious 

intent on the part of the appellants for illegal fund transfer, the amount of maximum 

penalties should have been imposed. 

8. 	Therefore, the matter is remanded to the adjudicating authority with 

direction to pass speaking order, afresh, considering the above aspects and all other 

submissions put forth by the Appellant before him. 

• (14,ia+firii)  

(81119") 

BY SPEED POST A.D./By E-mail 

(1) M/s Tanishq Impex, 

B-107, Jai Jawan Colony-15' , 

Tonk Road, Jaipur- 302018 
(2) M/s Shri Sal Logistic, 

G-6, Ratna Sagar Ground Floor, 

MSB Ka Rasta, Johri Bazar, 

Jaipur-302003 
(3) Shri Vinod Kumar Sharma 

5/o Shri Prabhu Dayal Sharma, 
17-B, Narvar Puri, Jain Nasiyon Ke Samne, 

Bas Badanpura, Jaipur 
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3. WIT 31-1. +4.1 	.917-77-F -4,) 	, 	,31•4'14 (4 krftgT9') 

Tilt 'hi s 

Acumen Tax Consultants, F-127, City Star, Central Spine, Vidyadhar Nagar, Jaipur 

6. 	Shri Arun Goyal, Advocate, 11, Jai Ambey Colony, Madrampura, Civil Lines, Jaipur- 
302006 
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