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Th`4171 col "31•1Tr'iziR, 1944 A TERI 35 	(3) 	31-71UrfT1ff 

Passed under Section 35 A (3) of the Central Excise Act, 1944 

• 	9-itTirq 411,11, 3Til 	(30177,  r) , 	C41‹ 7-4 .4f. 	WZPIT g► tl off ii  

Passed by ShriSugriveMeena, Commissioner (Appeals), Central Excise & CGST, Jaipur. 

3:r•zr•T Arising out of the following Order-in-Original 

Appellant 	 Letter/010 No. & Date Respondent. 

M/s. He -c Motorcorp Ltd., P.No. 

101 to 103, 108,109, RIICO Ind. 

Area, . Delhi-Jaipur 	Highway, 

Neemrana, Distt. -Alwar  

zritzataAuriT3TOF-311 	tr 

• TtieorsTrt.  c-lwrlocricont 
Any person, aggrieved by this Order-in-appeal may Ilk an appeal or revision application, as the case 

may be against such order, to the appropriate authority in the following way:- 

1  !17.41R 	9,7:11F.-F313.114?; 	!- 
Revision Application to Government of India :- 

• Vj-)31WPTIT , 1944 iii Eird 35 	* 3T-71-441t-4dT TIR 	414 ctri 	EMT 35 (Rif) 	3TI-EITZr (1) 

39.17 	3t7f-dtpteTuT31#93i7ffilft4,  ITIMTRWR, 	 ttrzTaff, t2ififf, 	 

A revir.ion application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department of Revenue, IVth 

(boor, Jeevan Deep Building,' Parliament Street, New Delhi:- 110001 under -Section 7 35 EE of the entralExicse Act 

1944, in rewect of the.following cases covered by first proviso to subsection (1) f Section 35 ibid; 

4:11 	ail 	 rtitlicCf.ffliTZ 2f1 afRi OW-4M zit FAR
,p.44..-ey11,1iiitiNEt;:zinlitmt4e14,4<ara3OI ziT ftribitr31  1,11910617TA 	si-a,qf 	<U-1§4z. 

In case of any loss of goods where the loss occurred in transit from a factorY to a warehouse and to another 

.factory or from one warehouse .to another during the course of processing of the goods in a warehouse or in 

storage whether in a factory or in a warehouse. _ 

Itriff 	•11*arti1X1 	 410 3rtzrzr4eiturfratR ITT rtra 	iscAllui=1.3441.1414c4,-cHici,473e011-47 

giaxiciAhriv zniA141"i4M4 
In case of rebate of duty of excise on goods exported to any country or territory outside India or on excisable 
materials used in the manufacture of the goods, which are exported to any country or territory outside India. 

7ft v,porlyirii-l7f4911Trza   (Iglu ziT 2Kur9 -(5'0 fticatil,lqPilc4 I 

In case ()floods exported outsidelndia (except export to Nepal or Bhutan) without payment of duty. 

ztItS-4111 \it-to< Vicspaifleitt 1944 312T413R43MtallnflqiilZ 3i-d7f-dZif.1\3c,-i1G1-N\Jctii< 

(d) 	In case where credit of any duty.allowed to be utilized towards payment of excise duty on final products 

under the provisions of the Central Excise Act or rules made thereunder. 

*74rzi 	 v](zrtitiWzritrer-41 .2000 	fkart 9 (1) * 3.1-Thitfkft%c1S4,1=f1 tity-ii 3.W. 8 4.cimf.aziiili, trfiraairbT 

	 * Itra•qt-i•-230.7 .  ci•3rtirF-3-7rem 	t—tsrfezri -el; IlTeTZWINA-4-9-r$-ammtrit7 
.-3;r2! 2O 	R41) *MA 	RisTiftthttlitldt-i it •rittl 	711R1t1 3iV-6 z1ic11.1 Met Sedttreft-Alft7 I (Tfft 

ovul t *• :4,1; t!-t> &RA 	IMO/ WP:I) 
The abov'e application shall be made in diiplicate in form No. EA.- 8 as specified under Rule 9 of the Central Excise 

Appeal Rules 2001, within 3 months  from the date on which the order, ought to be appealed against is, 

5 (Excise-Demand) 

2020-21 dated 

15.06.2020 

Assistant Commissioner, 

CG5T Division-E, Behror 

3TItZ1 Aft TrzniWAW, 	4tillf Tr7 TiaTriaiRrwrtrei3T4r6 

1- 
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communicated and shall be accompanied by an equal number of copies each of the Order in Original and Order-in-

Appeal, one of which at least be a certified copy. It should be also accompanied by a copy of TR-6 challan 

evidencing payment of prescribed fee of Rs. 200/- (Rupees Two Hundred only) under Major Head of Account E (Rs. 

1000/- if the amount of Order in Original exceeds Rs. 1,00,000/-) 

37"1.4 V[3.•  Ra.traaTtfrrii• 4:itnit.14TV3 T 	tirdaitir)  

Appeal to Customs. Excise & Service Tax Appellate Tribunal 

(1) 	 ,Ack/ig-t 727-T, 3affH-Tfri, 1944 	sun 35 ZI t *Tito 

(1) Under section 35 B of Central Excise Act, 1944 an appeal lies to :- 

"41.1UTIIT, T171iW9 	7-4-414T47:41-1719-4e31 	 -, a-471 	yvt) 'c.k14 	ci,81414111 nitztrf4wRT at 	coi tc6ci 04 2, 

.rhe .'•pec.11 bench of Customs, Exe.se & Service Tax Appellate Tribunal at west Block No. 2, R.K. Puram, New Delhi- 

1, in all matters relating to classification valuation and 

	

ctRi-m14=41‘e 2 (i)   arfiTRt 	3TRAT3TRI Acti 	III4e)4at5114141171M. ,1-414 ‘50.114 	0-44W-814tAZI 

:-/IpzegF.,7,-c-,-qt:I1eil.K.11q,1. 2. 3:117... tr/l. 9 it(41-110066 

1)) 	To i11e Registrar, North regional bench of Customs. Excise & Service Tax Appellate Tribunal at West 
Block No. 2. R.K Puram. New Delhi- 110066 in ease of appeals other than as mentioned in para-2(1) (a) 

above 

Zit: C171 1/74F (37fM) 	 2001 'ef EMT 6 * 31 7711T 7 T-3 ltttTiftlt7 31-71731 	'14141A4""I' 	* 

t-CR. 1 1.1434CALlivillizarg1 iarft—antzt 	 agtaltg 	 t s 9+111-aIcf 

el) zR. 200/- (41 WO ciKirr 	1.6)11184419)114(-511 	 tglfa)c-I.,14/01,,te 	•owIti.si4 	Aiti I zrg v-re 3Zi T•QTR 

1441111 	citticivif)q) 8)9r 	amYiKvi<1,181,481 \Ictc1-4111.4q7x.1 t tire*-Tdt 

(2) The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form EA-3 as 

prescribed under rule 6 of CE (Appeal) Rules 2001 and shall be accompanied with the copy of order 

appealed against one of which at least be a certified copy and should be accompanied by a fee of Rs. 

200/- (Rs. Two Hundred only) in the form of crossed bank draft in favour of Asst. Registrar of a branch of 

any nominate public sector bank of the place where the bench of the Tribunal is situated. 

(3) ztitelatrk colt-i-n vi* nt a sic 4)1 	 200/- (-41 711) 	 ltriiWrIgrdr4Z-crt4TrOT 

4711711117rIftR, 	r)T1V 1tt5f(Ir—mr-41 	 421TRea314rAl1 ^4114;14cr<0144 e zeita-41*-4#1 

RmiTzet 	311--4-41 	Fro.I (71f- w-ezTravi 71 t a FrEf * difQcnAt-h- [TW 'MR Wit thtiWITT-dr9 W4 0 

In case the order covers a number of order-in-originals, fee of Rs. 200/- for each 0.1.0. should be paid in the 

.if:)resaid marner not with stand:ng the fact that the one appeal to the appellate Tribunal or one application to the 

Cent-
a: Govt. as the case may be, is filed to avoid scriptory work, if exceeding Rs. 1 lacs, fee of Rs. 1000/- for each • 

T 1 be paid. 

4;:'ird- !::.7ii:511-0!%14$1, 1978 zIZTIFIZAftd 	3FIRIN 1 	6 v
i
i 3t-artelEliftf. 375TITR3Wr31T4-47 zrr Te-411-4 WI** 

3Trt.* 	307F 	(rW qfdtR 	6.50 z1. cbt-Ligneikl V-012codc-141I81111:11fgq I 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment authority shall beer a court 

fee stamp of Rs.6.50 a s prescribed under scheduled-I item of the Court Fee Act, 1978 as amended. 

471a-i1R,e'cRoeilicilcos1R4i->iluictreciie)Rw-ii 1 aiWt 2zrmair<b-flof4,e4i.11ais,4114-ir c 	-*4ro ctilq leg/ 7471-41M-TaliMP:f 

cllldlf~cl/t 	(70-17:fitZ) 1. 41.1. 1982 71f4 	I 

5. 	Attention in also invited to the rules covering these and other related matters contained in the Customs, 

Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

5. 

	

	An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where 

duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. 

DWELL 
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ORDER IN APPEAL No. 117(SM)/CE/JP/2021  
PASSED BY SH. SUGRIVE MEENA. COMMISSIONER (APPEALS), 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX. JAIPUR 

This appeal has been filed under Section 35 of the Central Excise Act, 

1944, by M/s. Hero Motorcorp Ltd., Plot No.101-103,108,109, RIICO Industrial 
Area, Delhi- Jaipur Highway, Neemrana, Distt.-Alwar (Raj.) (hereinafter referred 

tc as 'the appellants' also) against Order-in-Original No. 05(Excise-Demand) 

2020-21 dated 12/15.06.2020 (hereinafter referred to as 'the impugned order' 

also ) passed by the Assistant Commissioner, C.E. and C.G.S.T. Division-E, Behror 

(hereinafter also referred to as 'the adjudicating authority' also). 

2. 	briefly stated the facts of the case are that intelligence developed by the 

officers of the Directorate General of Goods & Service Tax Intelligence(DGGSI) , 

Jaipur Zonal Unit suggested that the appellants having CGST Registration No. 

08AAACH0812JEM006 and Central Excise Registration No.AAACH0812JEM006 

for payment of National Calamity Contingent Duty (NCCD) are engaged in the 

Ai manufacturing of Two Wheelers(Motor Cycles & Scooters) falling under Chapter 
'Heading No.8711 of the first schedule of the Central Excise Tariff Act,1985 had 

not Paid NCCD on the Two Wheelers(Motor Cycles & Scooters) lying as closing 

stock on 30.06.2017, i.e. the day before the commencement of the CGST Act, on 

01.07.2017.It appeared that NCCD was leviable on the production of Two wheelers 

at the rate of 1% in terms of Section 136 of the FA,2001, as amended and the said 

NCCD was liable to be paid on the closing stock of the Two wheelers as on 
30.06.2017 even though the enabling provisions to collect NCCD are repealed 

through the Taxation Laws(Amendment) Act,2017 w.e.f. 01,072017. On being 
asked The appellants provided the details of closing stock of their finished goods 

as on 30.06.2017.Statement of 5h. Saket Kumar, Assistant General Manager 

(Finance) of the appellants were recorded wherein he stated that they had sock of 

2142 units valued at Rs.7,73,32,798/- & that they had not paid NCCD 	1%which 

came to Rs.7,73,327/-.It appeared that the appellants had not paid NCCD on the 
closing stock lying with them as on 30.06.2017 that was liable to be paid in view of 

the provisions of the Taxation Laws(Amendment) Act,2017, with regard to liability 

• already accrued. 

3. Accordingly, Show Cause Notice dated 04.07.2018 WQS issued to the 

appellant, which was adjudicated vide Order-in-Original No. 5(Excise-Demand) 

2020-21 doted 15.06.2020 wherein demand of Rs.7,73,327/- has been confirmed 

along with interest under Section 11AA of the CEA,1944 and imposed penalty equal 

to the demand amount under Section 11AC(1) of the CEA, 1944. 

4. Being aggrieved with the above Order-in-Original, the appellants preferred 

an appeal on the following grounds that :- 

4.1 	The Impugned Order has been passed on an incorrect premise that NCCD is 

payable on the production of two wheelers and thus such duty is payable on closing 
stock of two wheelers as on June 30, 2017. NCCD is a duty of excise which is 

payable on removal/clearance of goods and thus, the same is not applicable on the 

closing stock of two wheelers as on June 30, 2017. NCCD was imposed under 
Section 136 of the FA, 2001, in the nature of a duty of excise, in addition to any 

other duties of excise chargeable under the CEA, 1944. From Section 136 of the 

FA, 2001, it can be clearly discerned that NCCD is a "duty of excise". Further, the 

fact that NCCD is a duty of excise has also been acknowledged by the Courts in 

various cases. In this regard, reliance is placed on the following decisions:- (i) 

PragBosimi Synthetics Ltd. vs. CCE., Dibrugarh 2007 (216) ELT 254 (Tri.-Cal) 

of f:rm,,.d by Guwahati High Court in CCE, Dibrugarh vs. PragBosimi Synthetics Ltd. 
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2013 (295) ELT 682 (Gau.), (ii) Toyota Kirloskar Motor Pvt. Ltd. vs. 
CCE., 

Bangalore 2007 (217) ELT 403 (Tri.-Bang, (iii) ) Tatra Trucks India Ltd. v. 
CCE., 

Chennai 2008 (227) ELT 269 (Tri.-Mad). From the above, it is clear the NCCD is a 

duty of excise and thus, like duty of excise, f 
the CCID on clos

ll  same sha
ing stoac 

be py
k

able
of two 

at 

removal/clearance of goods. Thus, the imposition o N  
wheelers prior to removal of goods is not tenable. Unless there is removal of 

goods, no liability to pay Excise Duty arises. The dutyCCD, being a 
of excise is

duty of excise, 

payable by an 

assessee on removal or clearance of goods and th us, N  

is also payable on such removal/clearance. 

4 2 	)uty of excise is leviable on all excisable goods produced oof 
r ma xc is 

nufactured 
Duty. 

r India. 
Section 3 of the Excise Act which deals with the levy 

	E 	e  

Payment of such Excise Duty is dealt with in Rule 4 
rea

Rules , 

d with 
it i 

Rule 8
clear 

of CE ExciR, 200
se 

2. 

On a conjoint reading of Rule 4 and Rule 8 of the C.E. 
	 s 	that  

Duty, which is leviable on the goods which are manufactured of or excise materializ

produced in Indi
es  

a, 

becomes payable on the time of removal i.e. the levy of duty  

only on removal of goods from the factory or warehouse of the 
and not prior Bench to such 

of 
removal. In this regard, reliance is placed on the decision 

	Larger  

the Tribunal in the case of Indica Laboratories Pvt. Ltd. v. CCE., Ahmedabad 2007 

(213) ELT 20 (Tri.-LB), approved by the Hon'ble Gujarat High 
Court 	Tuton 

Pharmaceuticals Vs. UOI 2018 (360) E.L.T.33 (Gun. Further, the 
	

(Tri.- ELT 786 

Tribunal in 
theD 

case of CCE, 
Chandigarh v. Oswal Woollen Mills Ltd. 2000 (120) 

 

nos held as follows:- 

"9. 
On the other hand, the learned counsel for the respondents has argued that in a 

case of manufacture of an excisable goods, an assessee under the law is required to 
discharge the duty liability only if there had been removal of those goods by him in 
terms of Rule 9 or 49 of the Central Excise Rules. Since there was no removal of the 
yarn at off spindle stage-single-yarn-stage in terms of these Rules by the respondents, 
they were not liable to discharge the duty liability at that stage. Moreover, the Revenue 
itself through Trade Notices No. 70/94-C. E., dated 7-6-1994 and 112194-C.E., dated 

18-

12-1994 not only fixed the RG.1 stage of the woolen yarn alongwith other excisable 
commodity but also made it clear that single yarn if subjected to the processes 
mentioned in Chapter Note I of Chapter 52 within the factory will get the benefit of 

Notification No. 121/94, dated 11-8-1994 and th duty will of Rule be 9 of the Rules. The 
payable only on the 

resultant yarn at the time of its removal in terms  
respondents, admittedly removed from the factory woollen yarn in the form of plain reel 
hanks. They duty, if any, payable was, therefore, to be discharged by them at that stage 

only. Since the Notification No. 26/94-C. E., datedfic 
1-3-1994 as amended by Notification 

No. 90/94-C.E., dated 1-3-1994 as amended by Notification No. 90/94-C.E., dated 
25-4- 

1994; prescribed nil rate of duty on that form of the yarn, the impugned ordser by the 
of the 

Commissioner holding that the duty demand raised against the appella nt  
Revenue department, was not sustainable in law, is perfectly valid. 

10. Rule 9 of the Central Excise Rules lays down the time and manner of payment of 

duty. While Rule 49 of the Rules enacts that the duty on me from the factory 
the excisable gopremises. ods made in a 

factory, shall be chargeable only on removal of the sa  
From the conjoint reading of both these rules, it is quite evident that the ufa 

duty 
cturer, ,ton

liability 
  
on 

the manufactured excisable goods, has to be discharged by the man 
	 t

time of removal of those goods, as such, from the factory 
p

on appended to both these 
remises. That removal may 

be physical/actual or deemed one in terms of the Explanati  
rules, but the removal of the goods has to be there in one fo ity in respect the re

rm or the otherof. before  
In the 

the 

manufacturer can be called upon to discharge the duty liabil  
case in hand, the learned Commissioner has categorically observed in llen  

the impugned
the 

order that there had been no removal in any form whatsoever, of the woo 
	yarn  

spindle yarn stage-single yarn stage by the respondents from the factory premises and 
as such they were not liable to discharge the duty liability at that stage...." 
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4.3 	Reliance is also on the case of Premier Perfumary Works v. CCE, Calicut 
2007 (209) E.L.T. 80 (Tri. - Bang.). Further, levy of Excise Duty is on production 
or manufacture, the payment of which is deferred till the removal of goods from 

the factory or warehouse and in the absence of removal of goods, there is no 
liability of Excise Duty on such goods. NCCD is a duty of excise, as has been 

explained hereinabove. Further, from Section 136 of the Finance Act, 2001, it is 

clear that the provisions of the Excise Act and the rules made there under shall 
be applicable in the levy and collection of the NCCD under the said Section. On a 
conjoint reading of Section 136 of the FA, 2001, and Rule 4 and Rule 8 of the C.E. 

't can be clearly discerned that even in case of NCCD, the tax is payable 
any ct the time of removal of goods. If there is no removal, no liability to NCCD 
arises. The Adjudicating Authority in paragraph 21 of the Impugned Order has 
himself held that NCCD is payable on clearance of goods. Paragraph 21 of the 
Impugned Order is reproduced herein below: 

"21. I am of the considered view that as per section 136 of the Finance Act, 2001, 
NCCD is levied on the production of Two Wheelers (Motor Cycles and Scooters) by M/S 
Hero ©1% and the same is to be paid periodically as and when such goods are cleared 

om the factory duly assessed under Rule 6 of the central Excise Rules, 2002. The 
nanner of payment of NCCD is provided under Rule 8 while the procedure of filing of 

periodical' return is provided under Rule 12 of the said Rules." 

	

4.4 	It is not in dispute that there is no removal of goods from the plant of the 

Appellant. The two wheelers manufactured by the Appellant were accounted for in 

the c!csng stock of the Appellant as on June 30, 2017. Thus, the imposition of 

NCCD on closing stock of two wheelers as on Jun 30, 2017, without removal of 
goods, is not sustainable. The Adjudicating' Authority has failed to differentiate 

between the levy of duty of excise and the payment of duty of excise. The 
Adjudicating Authority has confused leviability of tax with payment and has 

concluded that since NCCD is leviable on production, hence, it is payable on the 

closing stock of two wheelers as on June 30, 2017. Levy and payment of tax are 
two different concepts and thus, the Impugned Order passed by treating levy of 
tax as the time of payment is unsustainable. The term levy is defined in Blacks Law 

Dictionary, 6th Edition as follows: 

"LEVY, v. To assess; raise; execute; exact; collect; gather,. take up; seize. Thus, 
to levy (assess, exact, raise, or collect) a tax; to levy (raise or set up) a nuisance; to levy 
(acknowledge) a fine; to levy (inaugurate) war; to levy an execution, i. e., to levy or 
collect a sum of money on an execution 

in reference to taxation, the word may mean the legislative function and 
declaration of the subject and rate or amount of taxation, People v. Mahoney, 13 CaI.2d 
729. 91 P.2d 1029; Atlantic Coast Line R. Co. v. Amos, 94 Fla. 588, 115 So. 315, 320; 
City of Richmond v. Eubank, 179 Va. 70, 18 S.E.2d 397, 403; or the rate of taxation 
rather than the physical act of applying the rate to the property, Lowden v. Texas 
County Excise Board, 187 Okl. 365, 103 P.2d 98, 100; or the formal order, by proper 
authority declaring property subject to taxation at fixed rate at its assessed )'aluation, 
State v. Davis, 335 Mo. 159, 73 S. W.2d 406, 407; or the ministerial function of 
assessing, listing and extending taxes, City of Plankinton v. Kieffer, 70 S.D. 329, 17 
N. W. 2d 494, 495, 496; or the extension of the tax, Syracuse Trust Co. v. Board of 
Sup'rs of Oneida County, 13 N.Y.S. 2d 390, 394; People ex rel. Oswego Falls 
Corporation v. Foster, 295 N.Y.S. 891, 895, 251 App.Div. 65; Day v. Inland Steel Co., 
185 Minn. 53, 239 N.W. 776, 777; or the doing of whatever is necessary in order to 
authorize the collector to collect the tax, Syracuse Trust Co. v. Board of Sup'rs of 
Oneida County, 13 N.Y.S.2d 390, 394. The qualified electors "levy" a tax when they 
✓ri te :9 .ripcse it. Parker v. MacCue. 54 R.I. 270. 172 A. 725, 727." 
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4.5 	The term "levy" is further defined in the Oxford Dictionary as "to impose (a 

tax, fee, or fine). On the other hand, the word "payment" is defined as "the action 
or process of paying someone or something or of being paid." The term "payment" 

is also defined in the Encyclopaedia of Britannica (Online Version) as "the 
performance of an obligation to pay money.In law, in order that payment may 

extinguish the obligation, it is necessary that it be made at a proper time and 

place, in a proper manner, and by and to a proper person." Thus, the term levy 

refers to the imposition of tax whereas payment refers to the actual payment of 
the amount of tax or discharging the obligation of tax, which is different from 

levy, The levy of tax and payment of tax are two different concepts can also be 
gathered from the Excise Act and the Central Excise Rules alone. Throughout the 
Excise Act and the rules framed therein, the legislature has consciously 

distinguished between levy of tax and payment of tax. For instance, Section 3 of 

the Excise Act uses the word "levied" whereas, Section 9, Section 11 and Rule 4 of 

the Central Excise Rules uses the word "payment". Thus, the distinction between 

levy and payment has been brought out in the statue itself by the legislature. 

Thus, in view of the above, levy of tax and payment of tax being two different 
concepts, the same cannot be treated interchangeably used in order to impose tax 

NCCD on the closing stock of two wheelers as on June 30, 2017. The Hon'ble 

Supreme court in the matter of M/s Bajaj Auto Limited Vs UOI [2019-VIL-SC-CE] 
held that NCCD cannot oartake any character other than excise duty itself, and 
thus any exemption as may be available to excise duty shall also applicable to 

NCCD as well. Relevant extract is reproduced below for kind reference: 
"In the case of NCCD, it is in the nature of an excise duty. It has to bear the same character as 

those respective taxes to which the surcharge is appended. NCCD will not cease to be an excise duty, but 

is the same as an excise duty, even if it is levied on the product. Thus, when NCCD, at the time of 
collection, takes the character of a duty on the product, whatever may be the rationale behind it, it is 

also subject tc the provisions relating to excise duty, applicable to it in the manner of collection as well as 

the obligation of the taxpayer to discharge the duty. Once the excise duty is exempted, NCCD, levied as 

an excise duty cannot partake a different character ...." 

4.6 	Following Bajaj Auto decision supra, the Hon'ble Supreme Court in the very 

own case of the Appellant [Civil appeal No. 1600-1605 of 2018 dated April 30, 
20191 held that NCCD is in the very nature of excise duty only, and thus entitled 

to same exemption as is available to excise duty. The above decision in case of 

the Appellant has been further followed by various other forums in favour of the 
Appellant where identical issues were matters to be decided by Hon'ble Delhi and 

Allahabad Tribunal. The jurisdictional authorities had preferred a review petition 
before the Hon'ble Supreme Court against the above decisions of Bajaj Auto and 

the Appellant, however, the same has been dismissed. Therefore, the matter of 
Apex Court stays affirmed. which states that NCCD effectively is the nature of 
excise. duty. Now, since the matter has already been settled at the highest forum, 
a contrary view on the same cannot be adopted by any forum following the Principal 
of Judicial Discipline. The Impugned Order has been passed without appreciating 

the fact that there is no power to levy and collect NCCD on the closing stock of 
two wheelers as on June 30, 2017. The Adjudicating Authority has confirmed the 

demand against the Appellant inter alia on the basis that Notification No. 

12/2017-CE dated June 30, 2017, only provides for exemption of Excise Duty. 
However, while doing so, the Adjudicating Authority has failed to appreciate that 

post the introduction of GST, there is no power to levy and collect NCCD. NCCD 

was introduced vide FA, 2001, as a duty of excise and was leviable on goods 
specified in the Seventh Schedule of the said Act, which included motor cycles. As 

per Section 136 of the FA, 2001, read with the Seventh Schedule, NCCD was 

leviable as a duty of excise on motorcycles at 1% of the value of such vehicles. 

However, the Seventh Schedule of FA, 2001, was amended vide Section 16 of 
Taxation Laws (Amendment) Act, 2017, by which, all the goods leviable to NCCD 
were omitted from said Schedule except petroleum and tobacco products. The 
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relevant portion of the amendment introduced to the Seventh Schedule reads as 

follows: "In the Finance Act, 2001, in the Seventh Schedule,— (a) except tariff 
items 2402 20 10, 2402 20 20, 2402 20 30, 2402 20 40, 2402 20 50, 2402 20 90, 

2402 90 10, 2403 11 10, 2403 19 10, 2403 19 21, 2403 19 29, 2403 19 90, 2403 91 

00, 2403 99 10, 2403 99 20, 2403 99 30, 2403 99 40, 2403 99 50, 2403 99 60, 
2403 99 90 and 2709 00 00 and the entries relating thereto, all other heading, 

sub-heading, tariff items and entries relating thereto shall be omitted;.." 

4.7 	By virtue of the Taxation Laws (Amendment) Act, 2017, the power of to levy 

NCCD on motor vehicles was extinguished. The Department, by virtue of the 
amendment made to Section 136 of the FA, 2001 vide the Taxation Laws 

(Amendment) Act, 2017, was prohibited from levying NCCD on goods including 

motor vehicles. As per Article 265 of the Constitution of India, no tax shall be 

levied or collected except by authority of law. In the present case, since the 

power to levy NCCD was restricted only to certain goods excluding inter alia motor 

vehicles, the levy of NCCD by the Department on the closing stock of the 

AKAppellant is contrary to the law. The Adjudicating Authority has failed to 

Wappreciate that there is no mechanism for levy or collection of NCCD in the 

present case and therefore, the levy of NCCD on the closing stock is 

Jnsusi.oinable. As per Section 136(3) of the FA, 2001, the levy and collection of 

NCCD is governed by the provisions of the Excise Act. Section 136(3) of the 

Finance Act, 2001 reads as follows: 

"(3) The provisions of the Central Excise Act, 1944 and the rules made 
thereunder, including those relating to refunds and exemptions from duties and 
imposition of penalty. shall, as far as may be, apply in relation to the levy and collection 
of the National Calamity duty leviable under this section in respect of the goods 
specified in the Seventh Schedule as they apply in relation to the levy and collection of 
the duties of excise on such goods under that Act or those rules, as the case may be." 

4.8 	The provisions pertaining to the levy and collection of Excise Duty, as 

applicable to NCCD, are contained in the Excise Act and the Central Excise Rules. 

Ak  As per the Seventh Schedule to the FA, 2001, as amended, the power to levy 

WNCCD does not extend to goods such as motor vehicles. As per Section 136 of the 

Finance Act read with the Seventh Schedule, as amended, NCCD is applicable only 
on goods mentioned therein. Therefore, as a natural corollary, the procedure for 

levy and collection of Excise Duty prescribed under the Excise Act and the Central 

Excise Rules shall be applicable only with respect to collection of NCCD on goods 

rr.i3.rit :oiled in Seventh Schedule, as amended vide the Taxation Laws (Amendment) .  

Act, ?U17.Thus, since motor vehicles are not included in the Seventh Schedule to 

the F A, 2001, the procedure prescribed under the Excise Act and the Central 

Excise Act, as made applicable for levy and collection of NCCD under Section 

136(3) of the Finance Act, 2001, does not apply for levy or collection of NCCD on 
motor vehicles.There can be no levy in the absence of a mechanism for such levy. 

The Appellant places reliance upon the judgment of the Hon'ble Delhi High Court :-

(i) Suresh Kumar Bonsai Vs UOI &Ors. 2016-TIOL-1077-HC-DEL-ST , (ii) Vaani 

Kapoor v. Commissioner of Service Tax 2019 (25) GSTL 534 (Del.),(iii) Govind 

Saran Ganga Saran v. CST, 1985 Supp SCC 205 & (IV) CIT v. B.C. 

SrinivasaSetty (1981) 2 5CC 460 

4.9 	Thus, it is a trite law that in case of absence of machinery provisions, the 

whole levy fails. It can be clearly discerned from Section 136 of the FA, 2001, 
read with the Seventh Schedule of the said Act that the machinery provisions of 

levy and collection, as applicable to Excise Duty, are applicable only for levy and 

collection of NCCD on goods specified in the Schedule, which does not include 
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motor vehicles. Therefore, in the absence of a mechanism to levmotor y and vehic 

collect NCC 
as 

D
on 

	

on motor vehicles, the levy of NCCD on the closing stock of 
	 les  

June 30, 2017, fails. The Adjudicating Authority has held that there is no 
exemption from payment of NCCD and thus, NCCD is payable on the closing stock 

of two wheelers as on June 30, 2017. However, whi
r

le doing so, the Adjudicating 
such 

Authority has failed to appreciate that post the 
in toduction of GST,  

as Excise Duty, NCCD, etc. were subsumed into GST levy curtailed 

SO as 
to restrict the imposition of surcharges such 

as NCCD on G5T 
no . 

Thus, if the 

	

goods ore liable to GST on removal/clearance, there can 
	be 	levy of NCCD 

separately on such goods. In other words, the intention of the legislature to levy 

one tax, GST, will be rendered insignificant if NCCD is separately charged on 

supply of such goods which are subject to payment of GST. 

	

4.10 In exercise of the powers under the Constitution 
	 mend 16ed in 

terms of the Constitution (One Hundred and First Amendm

of India, a

ent) Act, 20, the 

Parliament enacted inter alia the CGST Act and the Integrated Goods and 
Services Tax Act, 2017.The States also enacted the respective State Goods and 
Servrcr Tax Acts and the enactments came into force on 01.07.2017. GST 

subsumed a host of Central and State indirect tax legislatioST replaced a host f 

taxes levied on goods and services at different points in a transaction. issued by 
A list of 

taxes that were replaced by GST is provided in the F  
Central Government. The relevant extract of the FAQ's is as under: 

"Q 3. Which of the existing taxes are propoSed to be subsumed under GST? 

Ans. The GST would replace the following taxes: 

(i) taxes currently levied and collected by the Centre: 

a. Central Excise duty 

b. 
Duties of Excise (Medicinal and Toilet Preparations) 

c. 
Additional Duties of Excise (Goods of Speciallmportance) 

d. 
Additional Duties of Excise (Textiles and-TextileProducts) 

e. 
Additional Duties of Customs (commonly known as CVD) 

f. 
Special Additional Doty of Customs (SAD) 

g. Service Tax 

h. 
Central Surcharges and Cesses so ar as the relate to su 

	oods and services under 

GST .." 

4.11 From the above, it can be discerned that all Central surcharges and terses 

levied on supply of goods and services were replaced by &ST. Thus, NCCD, being a 

surcharge in the nature of duty of excise, also got subsumed under &ST. Goods 

which were earlier liable to NCCD along with Excise Duty on removal would now be 

liable to pay GST, which includes such 
le

GST alone and no NCCD on such goods can 
vy. Therefore, post July 01, 2017, goods 

which are 
liable to GST shall be liable to  

be 	 he vied b 
ley the Department. The intention of the 

t legislature to not collect any 

surcharge on goods liable to be GST can also be gared from Article 271 of the 

Cons'..iiution of India which the source of power to levy surcharges such 
as NCCD. 

e 
to levy is a constitutional power that is derived Prof the Constitution,  

the Constitution 

of India. The power to levy NCCD is contained in Articl 271  

which reads as under:- 
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"271.Surcharae on certain duties and taxes for purposes of the Union - Notwithstanding anything in 
Articles 269 and 270, Parliament may at any time increase any of the duties or taxes referred to in those 
articles by a surcharge for purposes of the Union and the whole proceeds of any such surcharge shall 

form part the Consolidated Fund of India" 

Aiicle 271, that empowered the Parliament to impose surcharge was amended vide the Constitution 

(One i iu Ared and First Amendment) Act, 2016. By way of the said amendment, the Parliament was 

restricted from levying any surcharge on GST. Article 271 of the Constitution of India, as amended, reads 

as follows: 
"271.Surcharae on certain duties and taxes for purposes of the Union - Notwithstanding anything in 
Articles 269 and 270, Parliament may at any time increase any of the duties or taxes referred except the 
goods and services tax under article 246A by o surcharge for purposes of the Union and the whole 
proceeds of any such surcharge shall form part the Consolidated Fund of India". 

4.12 Thus, as per the Constitutional mandate, the Parliament is prohibited from 

levying any surcharge on goods or services which are liable to GST. Notification 
No. 12/2017-CE dated June 30, 2017, categorically provides that the goods 

manufactured on or before the June 30, 2017, but not cleared from the factory 

before July 01, 2017, such as in the case of the Appellant, shall be exempt from 

Wevy of Excise duty subject to the condition that GST is paid at the time of 

clearance of such goods after July 01, 2017. If the goods manufactured in the 

erstwhile regime are cleared on payment of GST as per the Notification No. 
12/2017-CE, then, by virtue of Article 271 of the Constitution, the legislature 

cannot levy NCCD on such goods as the Constitution specifically restricts the 

imposition of surcharge on GST. In the present case, the closing stock of two 

wheelers as on June 30, 2017, was sold by the Appellant and the appropriate GST 

was paid on such vehicles. Thus, the Appellant had discharged GST on the said 
vehicles and therefore, NCCD was not payable on such closing stock. Sample copy 

of the invoices evidencing payment of GST on such vehicles is enclosed as 

ANNEXURE-11. Thus, when the intention of the legislature is to not impose any 

surcharge on goods which are liable to GST, the Department cannot arbitrarily 

;evy NCCD on such goods. The interpretation which defeats the very intention of 

the legislature should be avoided and that interpretation which advances the 

legislative intent will have to be accepted. Reliance in this regard is placed on the 

Olijudgment of the Apex Court in District Mining Officer v. Tata Iron and Steel Co., 

(2001) 7 5CC .358, wherein the Court held as follows : 

"... A statute is an edict of the Legislature and in construing a statute, it is necessary, to seek the 
intention of its maker. A statute has to be construed according to the intent of them that make it and the 
duty of the Court is to act upon the true intention of the Legislature. If a statutory provision is open to 
more than one interpretation the Court has to choose that interpretation which represents the true 
intention of the Legislature. This task very often raises the difficulties because of various reasons, 
inasmuch as the words used may not be scientific symbols having any precise or definite meaning and 
the language may be an imperfect medium to convey one's thought or that the assembly of Legislatures 
consisting of persons of various shades of opinion purport to convey a meaning which may be obscure. It 
is impossible even for the most imaginative Legislature to forestall exhaustively situations and 
circumstances that may emerge after enacting a statute where its application may be called for...." 

4.13 In Ponds India Ltd. v. Commr. of Trade Tax, Lucknow 2008 (227) ELT 497 
(S.C.), the Hon'ble Supreme Court held that when a case of obvious intent on the 

part of the legislature is made out, a meaning which subserves the legislative 

inteni must be given effect to. The intention of the legislature is not to levy 

NCCD on goods which are subjected to &ST under the GST Laws. The 

Adjudicating Authority has held that since Notification No.12/2017-CE dated June 
30, 2017, does not cover NCCD and there is no parallel exemption for NCCD, the 

closing stock of two wheelers as on June 30, 2017 is liable to NCCD at the rate of 

1%. The said conclusion is erroneous as there is no requirement of an exemption 

notification when the legislature does not have the power to impose NCCD on 
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goods liable to GST. As per the amended Article 271 of the Constitution of India, 

the Parliament does not have the power to impose surcharge on GST. By virtue of 
Article 271 of the Constitution of India, no surcharge, including NCCD, can be 

imposed on goods which are liable to GST. Therefore, when there is a 

constitutional restriction on levy of NCCD on goods or services amenable to GST, 

there is no requirement for the Department to issue a separate notification 

providing for exemption from payment of NCCD. 

4.14 Issuance of an exemption notification is only a ministerial act. In this 

regard, reliance is placed on the judgment of the Apex Court in the case of 

Manuelsons Hotels (P) Ltd v. State of Kerala - 2016(6) 5CC 766 wherein the Court 

held that the issuance of an exemption notification in exercise of a power 

conferred by a tax statute is a ministerial act and where the circumstances are 
such that the Government is under an obligation to grant an exemption, then the 

Court can enforce that obligation by ordering and directing the Government to 
issue the notification or, alternatively , to straightway grant the benefit of 
exemption to the assessee. The Adjudicating Authority has held that the Excise 

Duty and NCCD are separate levies and are governed under separate enactments 

and thus exemption is to be provided separately for such levies. When there is no 

constitutional power to levy NCCD on goods which are amenable to GST, there is no 
requirement for issuance of a separate notification providing for such exemption. 
The Impugned Order passed by the Adjudicating Authority is without sufficient 

reasons in as much as the Adjudicating Authority has merely reproduced the 

allegations raised in the SCN and has passed the Impugned Order. Further, while 

passing the Impugned Order, the Adjudicating Authority has failed to give due 
consideration to the submissions made by the Appellant and therefore, the 
Impugned Order is required to be set aside. The Impugned Order is vague, non-

speaking and lacks application of in as much as the Impugned Order is a verbatim 

reproduction of the allegations raised in the SCN. While passing the Impugned 

Order, the Adjudicating Authority has reproduced the contents of the SCN 

without considering the detailed submissions made by the Appellant. The 
Adjudicating Authority has failed to analyse the facts and the law at hand and has 

merely relied upon the allegations raised in SCN to hold that NCCD is payable on 

the Appellant's closing stock of two wheelers as on June 30, 2017. The findings 
given by the Adjudicating Authority in the Impugned Order are almost verbatim 
revoduction of the allegations made by the DGGSI. The adjudicating authority is 

required to adjudicate every matter with fresh application of mind. Reliance is 
also placed on the judgment of the Hon'ble Delhi High Court in PrabhatZarda 

Factory Co. v. Commissioner of C. Ex., Delhi-I 2018 (362) ELT 248 (Del.) wherein 

the Court held that findings or inferences given in the order-in-original there has 

to be also fresh and independent application of mind and not a mere reproduction 
and repetition even if the final conclusion is one of affirmation. The Appellant 

further places reliance on the following judgments which are to similar effect: (I) 
Reliance Cable Industries v. CGST (East) 2019 (365) E.L.T. 788 (Del.) & (ii) Anil 

Products Limited v. CCE, 2010 (257) ELT 523 (Guj.) Further, it is obligatory on the 

part of the departmental authorities to pass a speaking order giving the reasons 

for their findings after dealing with the submissions made by the assessee. In this 
regard the Appellant places reliance inter alia on the following decisions:- (i) 

Penguin Electronics (P) Ltd. v. CCE, Mumbai-II 2005 (185) ELT 194 (T) & (ii) Man 

Structurals Ltd. v. CCE, Jaipur 2004 (166) ELT 376 (T). It is a trite law that 
reasons are the flesh and blood of judicial adjudication and such reasons must be 

shown in the orders. Reliance in this regard is placed on the judgment of the 
Hon'ble Supreme Court in the case of:- (i) Certified Area Committee v. Additional 

Director, Consolidation reported in (2002) 10 5CC 87 & (ii) Board of Trustees of 

Martyrs Memorial Trust v. Union of India reported in (2012) 10 5CC 734 . Thus, it 

is only from a reasoned order that the application of mind of a judicial or a quasi- 
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judicial authority becomes apparent and in the absence of any reasons, the Order 

is liable to be set aside. Reliance in this regard is also placed on the decision of 

the Hon'ble Karnataka High Court in CST, Bangalore vs. Maa Communications Bozell 

Ltd. 2010 (19) STR 490 (Kar.) wherein, while relying upon the decisions of the 

Hon'ble Supreme Court in CIT v. Walchand& Co., AIR 1967 SC 1435 and Travancore 

Rayons vs. UOI, AIR 1971 SC 862. In the present case, the Adjudicating 

Authority has failed to give any cogent evidence in order to conclude that the 
NCCD is payable on the closing stock of the two wheelers as on June 30, 2016. The 

tenor of the entire Impugned Order reveals that the Order has been passed with 

a pre-conceived notion that NCCD is payable on production and thus is applicable 

on the closing stock of two wheelers of the Appellant as on June 30, 2017. 

4.15 The Appellant had made detailed submissions to substantiate its stand that 

NCCD is not applicable on the closing stock of two wheelers as on June 30, 2017. 

However, the Adjudicating Authority has concluded that NCCD is payable on the 

said closing stock wholly on the basis of the allegations raised in the SCN. Any 

order which is pre-determined and reveals bias is bad in law and deserves to be 

Aftset aside as held in the case of Orkay Silk Mills Ltd. and Another v. M.5. Bindra 

W1988 (33) ELT 48 (Born.). Section 11AA of the Excise Act provides that the 
person, who is liable to pay duty, shall, in addition to the duty, be liable to pay 

interest, whether such payment is made voluntarily or after determination of 

the amount of duty under section 11A of the Excise Act. In the present case, 

there is no liability of any duty on the Appellant. Further, the Appellant has not 

contravened any of the provisions of the Excise Act and the Finance Act, 2001, in 

any manner whatsoever. It is a settled principle of law that in cases where the 
demand of tax is not sustainable, interest cannot be levied. In view of the 

aforesaid submissions, it is clear that the demand itself is not sustainable and 

hence, the question of demanding interest does not arise. This flows from the 

decision of the Hon'ble Apex Court in the case of Pratibha Processors v. Union of 

India 1996 (88) E.L.T. 12 (SC), wherein the Hon'ble Supreme Court held that 
interest payable is a mere accessory of the principal and if the principal is not 

recoverable, payable, so is the interest on it. 

1114.16 Vide the Impugned Order, the Adjudicating Authority has imposed penalty 

under Section 11AC of the Excise Act on the Appellant on the ground that the 
Appellant had suppressed material facts from the Department regarding the non-
payment of NCCD with the intent to evade payment of duty and hence, is liable for 
penalty. The Appellant had not suppressed any information from the Department 

and therefore, the imposition of penalty under Section 11AC is unwarranted. The 

intent to evade payment of duty is an essential pre-requisite for imposition of 
penalty under Section 11AC. Reliance is placed on the judgment of the Apex Court 

in the case of UOI Vs. Rajasthan Spinning & Weaving Mills [2009 (238) E.L.T. 3 

(SC)] wherein the Court in paragraph 19 at page 12 of the order held that it is 

clear that penalty under Section 11AC is a punishment for an act of deliberate 

deception by the assessee with the intent to evade duty by adopting any of the 

means mentioned in the Section. Further, reliance is placed on the following 

judgments:- (i) CCE, Chandigarh v. Pepsi Foods Ltd, 2010 (260) ELT 481 (SC) , (ii) 

Collector vs. Chemphar Drugs and Liniments, [ 1989 (40) ELT 276 (5C)], (iii) Tamil 
Nadu Housing Board vs. Collector, [1994 (74) ELT 9 (SC), (iv) Pushpam 

Pharmaceuticals Co. vs Collector, [1995 (78) ELT 401 (SC)], (v) Collector vs. 

Malleable Iron and Steel Casting, [1998 (100) ELT 8 (SC)].Thus, a deliberate 

attempt is evade duty a pre-condition to impose penalty under Section 11AC of the 

Excise Act. The Appellant had duly submitted the ER-1 returns and had paid NCCD 

on all removal/clearance. For the closing stock of two wheelers, the Appellant was 

under a bona fide belief that NCCD is not payable on said stock as the goods were 
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not removed from the Unit of the Appellant. The bona fide belief of the Appellant 

is also evident from the representation dated February 14, 2018, filed by the 

Appellant before the Finance Ministry and GST Council members highlighting the 

issue of NCCD on closing stock and seeking a clarification on the same. A copy of 

the representation is enclosed as ANNEXURE-12.Thus, the Appellant was under a 

bona fide belief that NCCD is not payable on the closing stock of two wheelers as 
on June 30, 2017. Therefore, there is no intent to evade payment on part of the 

Appellant. The Appellant was always under' a bona fide belief that NCCb is not 

payable on closing stock of two wheelers as on June 30, 2017. Penalty is not 
imposable when there is a bona fide belief on part of the assesse. Reliance is 
placed on the case of Hindustan Steel Ltd. v. State of Orissa [1978 (2) ELT (3159) 

(SC)], (ii) Cement Marketing Co. of India Ltd. v. Assistant Commissioner of Sales 

Tax [1980 (6) ELT 295 (SC)]. The issue involved in the present case pertains to 

interpretation of law and therefore, no penalty is applicable in the present case. 

In this regard, reliance is placed on the following case laws which are to same 

effect (i) Auro Textile v. CCE, Chandigarh, 2010 (253) ELT 35 (Tri.-bel.), (ii) 

Hindustan Lever Ltd. v. CCE, Lucknow, 2010 (250) ELT 251 (Tri.-bel.), (iii) Prem 

Fabricators v. CCE, Ahmedabad-II, 2010 (250) ELT 260 (Tri.-Ahmd.), (iv) 

Whiteline Chemicals v. CCE, Surat, 2009 (229) ELT 95 (Tri.-Ahmd.), (v) Delphi 

Automotive Systems v. CCE, Noida 2004 (163) ELT 47 (Tri.-bel.) & (vi) Madras 

Cements Ltd. v. Commissioner - 2018 (362) E.L.T. A214 (S.C.) 

4.17 The Department through its Circular No. 1063/ 2018 dated February 16, 

2018, has acknowledged that wherever there is a scope of doubt, penalty is not 

imposable under Section 11AC of the Excise Act. The relevant extract of the 

Circular is reproduced below: 
"...17. Order of the Hon'ble Bombay High Court order dated 11.03.2015 in CEA No. 65/2005 in 

the case of Commissioner of Central Excise, Thane-II vs Bright Brothers. 

17.1 Department has accepted the order of the Hon'ble Bombay High Court order dated 11.03.2015 in 
CEA No. 65/2005 in the case of Commissioner of Central Excise, Thane-II vs Bright Brothers where the 
Hon'b!e High Court has upheld the order of Tribunal holding that penalty under section 11AC could not 
hove bcen imposed as necessary ingredients for section 11 AC are missing and also adjudication order 

fails to give a categorical finding in reference to the ingredients of section 11AC. 

17.2 In the matter assessee is manufacturer of Plastic moulded components of motor vehicle and 
allegedly undervalued the goods. Demand was confirmed and penalty imposed under section 11AC 
observing that there were two conflicting orders of the Tribunal and the matter was resolved by a Larger 

Bench in case of Mutual Industries Ltd. v. CCE [2000 (11.7) E.L.T. 578 (Tri.).1 where it was held that so long 

as the mould is being used in the manufacture of the finished product it contributes certain value to be 
added to the value of finished products. This additional value must necessarily go in assessing the duty 
payable on the finished product under Excise Law. On appeal by the assessee, Tribunal set aside the 
penalty imposed under section 11AC and remanded the case for re-quantification of duty. Department 
contested setting aside of penalty. HC observed that the penalty provisions may be termed as 
mandatory, but the imposition itself has to precede the satisfaction in terms of Section 11AC. Once there 
was a scope for entertaining a doubt, and there is no wilful mis-statement or suppression of facts, then, 
penalty is not called for as the Tribunal did not find anything on record, barring a statement, to conclude 

that this was a case of suppression." 

The demand in the present case is not sustainable in law for the reasons given in the foregoing 

paragraphs. Once the demand is not sustainable, the question of levy of penalty does not arise. 

Reliance is placed on the case of CCE Vs. H.M.M. Limited, 1995 (76) ELT 497 (SC) &(ii) CCE, 

Aurangabad v. Balakrishna Industries, 2006 (201) ELT 325 (SC). 

4.18 The appellants also submitted brief synopsis of the issue and arguments as 

under that:- 

1. 	The Two Wheelers manufactured by the appellants were apart from also 
subject to NCCb @1% in the pre-GST regime. NCCD was levied and collected 

as a duty of excise in the light of Section 136 of the FA, 2001 & 2016. Both 
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types of Excise Duties i.e. Basic Excise Duty and NCCD were payable at the 
time of removal of manufactured goods from the factory. After the 

Constitution (One Hundred and First Amendment) Act, 2016, received the 

assent of the President of, the Parliament enacted the CGST Act and the 

Integrated Goods and Services Tax Act, 2017, which came into force on July 

01, 2017. NCCD was abolished on all the goods which came under the purview 
of GST in the light of section 16 of Taxation Law (Amendment) Act, 2017 

effective from 01 July 2017. Intention of abolishing NCCD and subsuming the 

same in GST can also be seen from the report of the Select Committee of the 
Parliament presented on 22 July 2015 before the Rajya Sabha, 122nd 
Constitutional Amendment Bill 2014, 101st Constitutional Amendment Act, 

2017, FAQ 2ndEdition dated 1st January 2018 Question 3 and 4. 

2. 	Article 271 of the Constitution of India, which empowers the Parliament to 

levy surcharge, such as NCCD, was also amended and restriction was imposed 

from levy of any surcharge on GST. In light of the above, once GST is paid at 

the time of supply of vehicles which were laying in stock on 30.06.2017 and 

cleared subsequently, demanding NCCD on such vehicles would lead to double 
• taxation and would clearly go against the intention of the legislature.(Page 5 

and 6 of the appeal). NCCD is a duty of excise and accordingly payable only 
upon removal of goods 

3. Section 136 of the FA, 2001 clearly mentions that NCCD is a duty of excise 

and thus, like duty of excise, the same shall be payable at removal/clearance 

of goods. Thus, the imposition of NCCD on closing stock of two wheelers prior 

to removal of goods is untenable. Reliance is placed on the case of CCE, 

Dibrugarh vs. Prag Bosimi Synthetics Ltd. 2013 (295) ELT 682 (Gau.), and 

Apex Court's decision in CCE Vs Kohinoor Mills (1995 (77) ELT 42) 

4. The levy of tax and payment of tax are two different concepts can also be 

gathered from the Excise Act and the Central Excise Rules alone. Throughout 

the Excise Act and the rules framed therein, the legislature has consciously 
distinguished between levy of tax and 'payment of tax. For instance, Section 3 

of the Excise Act uses the word "levied" whereas, Section 9, Section 11 and 

• 
Rule 4 of the C.E. Rules uses the word "payment". Accordingly, in absence of 
any mechanism to collect/pay the duty, the levy alone does not survive. 

There is no power to levy and collect NCCD on closing stock as on June 30, 2017 

5. By virtue of the Taxation Laws (Amendment) Act, 2017, the power of to levy 

NCCD on motor vehicles was extinguished. The Department, by virtue of the 
amendment made to Section 136 of the FA, 2001 vide the Taxation Laws 
(Amendment) Act, 2017, was prohibited from levying NCCD on goods including 

motor vehicles. 

6. As per Article 265 of the Constitution of India, no tax shall be levied or 

collected except by authority of law. In the present case, since the power to 

levy NCCD was restricted only to certain goods excluding inter alia motor 

vehicles, the levy of NCCD by the Department on the closing stock of the 
Appellant is contrary to the law and thus, the Impugned Order is liable to be 

set aside. (Page 22-23 of the appeal) 

There were no machinery provisions to levy or collect NCCD after 30 June 2017 

7. Levy and machinery provisions are two important parameters for demanding 
tax/ duty from the taxpayer and it is important to have both of them in the 
legislation. It has been held by Courts in the past that there cannot be 
collection without proper levy being introduced. Similarly, absence of 

machinery provisions in the legislation would render the levy immaterial and 
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the tax cannot be recovered from the person. Reliance is placed on Apex 

Court decision in CCE Vs B C Srinivasa Setty (2002 TIOL 587 SC IT LB) and 

Suresh Kumar Bansal Vs UOI & Ors. 2016-TIOL-1077-HC-DEL-ST. 

In Govind Saran Ganga Saran v. CST, 1985 Supp 5CC 205, the Hon'ble 

Supreme Court held that the components which enter into the concept of a 
tax are well known. The first is the character of the imposition known by its 

nature which prescribes the taxable event attracting the levy, the second is 

a clear indication of the person on whom the levy is imposed and who is 

obliged to pay the tax, the third is the rate at which the tax is imposed, and 

the fourth is the measure or value to which the rate will be applied for 

computing the tax liability. If those components are not clearly and definitely 

ascertainable, it is difficult to say that the levy exists in point of law. 

The intention of the legislature is to levy one tax, i.e. GST 

9. It is well known that an interpretation of the statute which harmonizes with 

its avowed object is always to be accepted than the one which dilutes it. 

10. Intention of abolishing NCCD and subsuming the same in GST can be clearly 

seen from the report of the Select Cpmmittee of the Parliament presented 
on 22 July 2015 before the Rajya Sabha, 122nd Constitutional Amendment Bill 

2014, 101st Constitutional Amendment Act, 2017, FAQ 2nd Edition dated 1st 

January 2018 Question 3 and 4 and amendment to Article 271 of the 

constitution. 

11. It is a well settled law that the interpretation which defeats the very 
intention of the legislature should be avoided and that interpretation which 
advances the legislative intent will have to be accepted. Reliance in this 

regard is placed on the judgment of the Apex Court in District Mining 

Officer v. Tata Iron and Steel Co., (2001) 7 5CC 358. 

The absence of an exemption notification is irrelevant 

12. In the present case, the Ld. Adjudicating Authority has held that since 

Notification No.12/2017-CE dated June 30, 2017, does not cover NCCD and• 

there is no parallel exemption for NCCD, the closing stock of two wheelers as 
on June 30, 2017 is liable to NCCD at the rate of 1%. In this regard, it is 

submitted that the said conclusion is erroneous as there is no requirement of 

an exemption notification when the legislature does not have the power to 

impose NCCD on goods liable to GST. 

13. In any case, issuance of an exemption notification is only a ministerial act. In 
this regard, reliance is placed on the judgment of the Apex Court in the case 

of Manuelsons Hotels (P) Ltd v. State of Kerala - 2016(6) 5CC 766 wherein 

the Court held that the issuance of an exemption notification in exercise of a 
power conferred by a tax statute , is a ministerial act and where the 

circumstances are such that the Government is under an obligation to grant 
an exemption, then the Court can enforce that obligation by ordering and 

directing the Government to issue the notification or, alternatively, to 

straightway grant the benefit of exemption to the assessee. 

5. 	Personal hearing in the case was held on 16.09.2021 wherein Sh. Guljar 

Didwania, Advocate & 5h. Rakesh Singh, Sr. Manager & authorized representatives 
appeared on behalf of the appellants and explained the case in detail & reiterated 

the grounds of appeal. 
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5.1 	I have carefully gone through the case records & the submission of the 
appellants at the time of filing the appeal and during the course of personal 
hearing. I find that the issues to be decided in the case are whether :- (i) the 
appeal has been filed in time as per Section 35 of the Central Excise Act,1944 & 

(ii) NCCD is payable by the appellants on the closing stock of finished goods lying 
as on 30.06.2017 i.e. the day before the commencement of C&ST Act on 

01.07.2017. 

5.2 	First of all, I take up the issue of filing the appeal in time. I observe that 

0I0 No. 5 (Excise-Demand) 2020-21 has been issued on 12/15.06.2020 & reported 
to be received by the appellants on 15.07.2020 whereas the appeal has been filed 
on 10.09.2020. I find that as per sub Section (1) of Section 35 of the CEA, 1994, 

the appeal should have been filed within two months from the date of receipt the 

order. 

5.3 	Looking into the fact of undue delay in receipt of the 0I0 as reported by 

ii
he appellants, the jurisdictional Divisional officer was requested to provide the 

actual date of delivery of the OIO, in reply of which it was submitted that the 
said 0I0 was sent through speed post on 16.06.2020 at the registered address of 
M/s. Hero Motorcorp Ltd., [Ipot No.101 to '103,108,109 RIICO Ind. Area , Delhi-
Jaipur- Highway, Neemrana, Distt.-Alwar, which has not been returned undelivered 
by the postal authorities. Therefore, it implies that the OW has been delivered in 

time to the appellants but the appeal has been filed after expiry of the period for 
filing of the appeal as provided under Section 35(1) of the CEA,1944 and 

therefore, delayed. 

5.4 	In this regard, I observe that Hon'ble Supreme Court in the judgment dated 

27.04.2021 in Miscellaneous Application No: 665/2021 in SMW(C) No. 3/2020 have 

observed as under:- 

This Court took suo moto cognizance of the situation arising out of the 

• hallenge faced by the country on account of COVID-19 Virus and resultant 
difficulties that could be faced by the litigants across the country. Consequently, 
it was directed vide order dated 23rd March, 2020 that the period of limitation in 
filing petitions/ applications/ suits/appeals/ all other proceedings, irrespective of 
the period of limitation prescribed under the general or special laws, shall stand 
extended with effect from 15th March, 2020 till further orders. 

The extraordinary situation caused by the sudden and second outburst of 
COVID-19 Virus, thus, requires extraordinary measures to minimize the hardship 

of litigant-public in all the states. We, therefore, restore the order dated 23rd 
March, 2020 and in continuation of the order dated 8th March, 2021 direct that 
the period(s) of limitation, as prescribed• under any general or special laws in 
respect of all judicial or quasi-judicial proceedings, whether condonable or not, 

shail stand extended till further orders. 

5.5 	In view of the above judgment of the Hon`ble Supreme Court, I treat this 

appeal as filed in time. 

5.6 	Now I take up the issue as to whether 'NCCD' is payable by the appellants on 

the closing stock of finished goods i.e. Two Wheelers (Motor Cycles & Scooters) 
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lying as on 30.06.2017 i.e. the day before the commencement of CGST Act on 

01.07.2017. 

5.6.1 	I observe that under the erstwhile 'Central Excise Regime, the activity of 

'manufacture' was subject to payment of C.E. duty in terms of Section 3 of the 

CEA, 1944, Further, the said duty was payable on removal of goods as contained in 

Rule 4 of the C.E. Rules, 2002. In the year 2001, in addition to the basic excise 

duty payable as per Section 3 of the Central Excise Act, NCCD was also imposed 

vide Section 136 of the FA,2001 on the goods manufactured & cleared under the 

Act. 

5.6.2 I find that the appellants were having stock of 2142 units of Two Wheelers 

(Motor Cycles & Scooters) as on 30.06.2017 valued at Rs.7,73,32,978/- which were 

manufactured before 30.06.2017 in the excise regime and NCCD @ 1% amounting 

to Rs.7,73,327/- was leviable on the manufacture of the same which was payable 

at the time of clearance of goods. 

5.6.3 	I have gone through Notification No.12/2017-CE dated 30.06.2017 which 

has been issued in respect of NCCD liability on the closing stock as on 30.06.2017. 

I observe that 	the said Notification -exempts all excisable goods [except 

petroleum crude, high speed diesel, motor spirit(commonly known as petrol), 

natural gas, aviation turbine fuel, tobacco and tobacco products] from the whole 

of the duty of excise leviable thereon under the said Central Excise Act subject 

to 	 the 	 following 	 conditions:- 

(a) The goods should have been manufactured on or before the 30th June 2017 but 

not cleared from the factory of production before the 1st July 2017; and (b) the 

appropriate central tax, State tax, Union territory tax or integrated tax, as the 

case may be, shall be payable on such goods, if cleared on or after the 1st July 

2017 as leviable on such goods under the Central Goods and Services Tax Act, 

2017 (12 Of 2017), the State Goods and Services Tax Act of the State concerned 

, the Union Territory Goods and Services Tax Act , 2017(14 of 2017) or the 

Integrated Goods and Services Tax Act, 2017(13 of 2017). 

5.6.4 I find that Central Goods & Service Tax has been enacted w.e.f. 01.07.2017 

which has subsumed Central Excise Duty, Service Tax, VAT, Entry Tax, surcharges 

& cesses and known as one tax. 
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5.6.5. I observe that the Seventh Schedule of FA, 20Q1, was amended vide 

Section 16 of Taxation Laws (Amendment) Act, 2017, by which, all the goods 
leviable to NCCD were omitted from said Schedule except petroleum and tobacco 

products. The relevant portion of the amendment introduced to the Seventh 

Schedule reads as follows: "In the Finance Act, 2001, in the Seventh Schedule,—

(a) except tariff items 2402 20 10, 2402 20 20, 2402 20 30, 2402 20 40, 2402 
20 50, 2402 20 90, 2402 90 10, 2403 11 10, 2403 19 10, 2403 19 21, 2403 19 29, 
2403 19 90, 2403 91 00, 2403 99 10, 2403 99 20, 2403 99 30, 2403 99 40, 2403 
99 50, 2403 99 60, 2403 99 90 and 2709 00 00 and the entries relating thereto, 

all other heading, sub-heading, tariff items and entries relating thereto shall be 
omitted;.." 

5.6.6 On going through the above amended schedule, I find that NCCD is leviable 
only en 'Tobacco & Petroleum products' -not leviable on Two Wheelers (Motor 
Cycles & Scooters) falling under Chapter Heading 8711 of the First Schedule to 

the Central Excise Tariff Act,1985 in the amended Taxation Laws (Amendment) 
Act,2017 under GST regime. 

5.6.7 	I find that NCCD is only a duty of excise regime which was leviable on 

production/manufacture of Two wheelers (Motor Cycles & Scooters) and was 
payable at the time of removal of goods. I further find that in the case of Toyota 

Kirloskar Motor Pvt. Ltd. Vs.CCE, Banglore reported in 2007(217)ELT 403(Tri.-
Bang) , the Tribunal has held that NCCD is a duty of Excise. Since 'NCCD' is a duty 

of excise, therefore, as per Section 136 of the FA,2001, the provisions of Central 

Excise Act and the rules made there under shall be applicable for levy as well as 
collection of 'NCCD'. In other words if there is no removal of goods, there will be 
no liability to pay NCCD. I find that in the present case the goods have not been 

cleared but lying in stock as on 30.06.2017. i.e. the day before the commencement 
of CGST Act on 01.07.2017. 

5.6.8 I further find that the Hon'ble Supreme Court in the case of Bajaj Auto 

Ltd. Vs. UOI [2019-VIL-SC-CE] held that NCCD cannot partake any character 
other than excise duty itself and thus the exemption as may be available to excise 
duty shall also be applicable to NCCD as well. 

5.7 In view of the above, I hold that the appellants are not liable to pay *NCCD' @ 1% 

amounting to Rs. 7,73,327/- on 2142 units of Two Wheelers (Motor Cycles & Scooters) 

valued at Rs.7,73,32,798/- manufactured by them and lying in stock as on 30.06.2017 (i.e. 

the day before the commencement of the Goods & Service Tax Act as on 01.07.2017). 

5.8 I find that once the demand is set aside, there is no question of demanding interest 
Se-,tion 11AA of the CEA 1944 & penalty'under Section 11AC ibid. 

6. 	In view of the above, I set aside Order -in-Original No.5 (Excise-Demand) 2020-21 
dated 12/15.06.2020 and allow the appeal filed by the appellants. 

Speed Post 

M/s. Hero Motorcorp Ltd., 
Plot No.101-103,108,109, RIICO Industrial Area, 

Delhi- Jaipur Highway, Neemrana, Distt.-Alwar (Raj.) 
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1. Ts.41- 	 at-q PA" 4-4-1-*7 W7ST s-1 ,51117 (Tr7P1T9') 

2. 4liff;,7-frzT at-q 	 31-9-17 (TRT-PAT9-) 

3. 737 /11717173i7S,Wrzt qt-q 74 4417T thiTTI- 	(Tff.) 

4. Trii Sri' 

)igitally Signed by Sugrive 
Aeena 
)ate: 07-10-2021 17:12:05 
teason: Approved 
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