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Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as 
the case may be against such order, to the appropriate authority in the following way:- 

1- 	1-TT7TtRi7WT7t %9't18-TuTZ1T4 	:- 
Revision Application to Government of India  

(1) 	iljhf7JM8aff4-87 , 1962 l ETM 129 (37) 	tialq 	 gcr *MT 129 (31) 
3cl-E1T71 (1) 	SIZTITI:FTT 	zid-Timpteurz , ITTR-dmm-R, f4N11-i•Alic441, 7T7FIroifil", 
t1PI1-49, 412-1Pir,  	At- 110001 	.114,411-k 

(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department 
of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 under 
-Section - 129 DD of the Customs Act, 1962, in respect of the following cases covered by first 
proviso to subsection (1) of Section 129A ibid; ' 
Laj any goods imported or exported as baggage; 

Lal any goods loaded in a conveyance for importation into India, but which are not unloaded at 

their place of destination in India, or so much of the quantity of such goods as has not been 
unloaded at any such destination if goods unloaded at such destination are short of the quantity 
required to be unloaded at that destination; 

j_ql payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2)   713.Ttft-rftlirat 1982 	-I 	 8 (7) t 31-o 	iciftifaf facnsl4a1T Ti-Gar 3.W. 8 'ellrufcldR trAmiltir 
Ara3litilferdit-4tm 	 111.871:0-34. (311fra'-Zrit4T 1 t-‹)141- 41 
TrT2 `Tr 	 101 	tildT 3 chITszR4W31ci,fci *144 200 / - 	#1) (kr( Th`T ftiftarft 
*11-71-dM (-8 	Thera 387-6 	3:iltft11-41t7 I (2.If ziF8irtu 	•<cbq 	 tf 31tWeft 
1000/- t)Li 

(2) 	The above application shall be made in duplicate in form No. C.A- 8 as specified under Rule 
8A of the Customs (Appeals) Rules, 1982, within 3 months from the date on which the order, ought to 
be appealed against is communicated and shall be accompanied by an equal number of copies each 
of the Order in Original and Order-in-Appeal, one of which at least be a certified copy. It should be 
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also accompanied by a copy of TR-6 challan evidencing payment of prescribed fee of Rs. 200/- 
(Rupees Two Hundred only) under Major Head of Account and Rs. 1000/- if the amount of Order in 
Original exceeds Rs. 1,00,000/-. 

	

2- 	 *:*t14 3Ztliq nFW 74.  411431.411Z1 z-z1TztrRTWT01 * grdairfIF  
Appeal to Customs, Excise & Service Tax Appellate Tribunal  

	

1. 	aira"41 fa•-"U 	-gcto zaftErn 1962 	t1RT 1297T k aicTrFi 0144,  	Njeszt,  e air aicitd17 
ct/Vir# 	l'ardft114 arta.  171,0/ 41) I *i7  	3fNAErgr 1962 	7.fT-4'T 129 ' ct3tit171 

(3) Iirdt.IT-414erfUt I afra71.31R:134efkis4 41q1-qttn 1WRIIT3TEItTrid TOT 	 
	 tR art-414 ACUWT14 1 fattith-6 etlfectico earn. .13R-7t e9-4-1Z- 174 
	 Rafla 	Tr$-dtt 

(1) Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional bench 

of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. Puram, New Delhi-
110066. 

(2) 71cc F (311:frF) 1";q91 ca 1982 *1 ElTRi 6 • t 31— Tf-ovrr51 #17-3 irrAtttftd12$7 31-13:i113ItifiAtt 
	IQ) 	 zn't Trtarfrafr-ArHmtre713T11-F-3e471 i * fin 311traftc Tr7 
31Tt7i*Yqrgedzisize6-ff (f 	ia4 WIT W.7 'c,* ST8Tfam ufr 't) 	200 /- (et Tit) 1'c 	 *I, 

71113f..gifc'pa4covi-rd 	*)44,t-14,:s 9 wtti 	rwc u-fr  	f4)141-tif4oto4vng, 
VITUT*Te7e1 .ilki-gitilli)coti71 	rituNtrdt 

	

(2) 	The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form 
CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be accompanied 
with the copy of order appealed against one of which at least be a certified copy and should be 
accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form of crossed bank draft in 
favour of Asst. Registrar of a branch of any nominate public sector bank of the place where the 
bench of the Tribunal is situated. 

3. 	+.11.  •urtltrfitrzi, 1962 m`t t13r129A(6) 	3rgmtlta-wcrff0 	TrIt 	Titti-Ittawzrarazr 
.10,41qig.)(Court Fee Stamps),.14m14,NetalOrilea. 	-117r1fg:- 

4F41:03Trt*11:TiT1 aR Titttm 	.gisst 7-43Treref 7 	illt-t 	.<11% 	5,00,000/-amiare-4#f 	1 t 
1,000/-; 

zrft-v31i14NiJr 	Trt3tFr: slim, uovt 7-43trera snort aR •<1 	5,00,000/- 	atttrw-eatr.50,00,000/- 
04, 	5000/-; 

tiltria3rrtsr47#17 	 anvr 7-4arrtrizrff st-rr 	r t. 50,00,000/- 	atf4-4, 	10,000/- 

An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and interest 
or of levy of penalty in relation to which the appeal is made, be accompanied by a fee of—
lji where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is five lakh rupees or less, one thousand rupees; 
(h) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh 
rupees, five thousand rupees; 
ic_) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the ease to which the appeal relates is more than fifty lakh rupees, ten thousand rupees: 

at 	arm 	 *-41zr 	 
kg cuq/31*-4171 ,̂..114-iipcov4 (Mzrff4f4) Alm 1982 	a I 

(4) Attention in also invited to the rules covering these and other related matters contained in the 
Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute. 

(6) 	CESTAT website http://www.cestatnew.gov.in  may also be referred for filing an appeal. 

NO 

(TT) 

(3)  

(4)  

(5)  
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ORDER IN APPEAL NO.126 (SM)/CUS/JPR/2021  
PASSED BY SHRI SUGRIVE MEENA„ COMMISSIONER (APPEALS),  

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

This appeal has been filed under section 128 of the Customs Act, 1962(hereinafter 

also referred to as "the Act") by M/s. Unique Gems Art Dealer, VIJAYSHRI, C-175/6, Gyan 

Marg, Tilak Nagar, Jaipur(Raj.) (hereinafter also referred to as "the appellant" or "the 

exporter") against the Order-in-Original No.45/2020-ADC CUS dated 08.07.2020 
(hereinafter referred to as "the impugned Order") issued by the Additional Commissioner 

of Customs (Prey.), Jaipur(hereinafter also referred to as "the authority"). 

2. 	The relevant facts for the purpose are that the appellant having EEC No. 
13169090 filed Shipping Bill No. 3038999 dated 06.06.2020at Jaipur Gem Stone 
Exchange , Diggi House, Jaipur through their CHA for export of Gold Leaf(24K) falling 
under Chapter Heading No.71131910 of the Customs Tariff Actweighing 350 gms& having 

total declared value of Rs.1574982.50 (FOB) to M/s. One of One Jewellery LLC, the VIP 

terminal, Mohammad Bin Rashid AVI, Dubai, AE, United Arab Emirates under the cover 
of export invoice No.UG-01/20 dated 05.06.2020. On reading of para 4.32 of the it 
appeared that the articles containing gold of 8 Carats and above upto the maximum limit 
of 22 carats is only eligible for export. Further, sub Section 33 of Section 2 of the 
Customs Act, 1962 defines prohibited goods meaning any goods the import or export of 

which is subject to any prohibition under Customs Act or any other law for the time 
being in force but does not include any such goods in respect'of the conditions subject to 
which the goods are permitted to be imported or exported have been complied with. 

Since an attempt was made to export the 'Gold Leaf' containing gold of 24 carat which is 
not eligible for export as per para 4.32 of the Foreign Trade Policy 2015-20, therefore, 
this is a clear case of an attempt to export the goods contrary to prohibitions imposed 

under the FTP, 2015-20 and as such, the same would appropriately constitute 'prohibited 

goods' as defined under Sub Section 33 of the Customs Act, 1962 liable for confiscation 
under Section 113(d) of the Customs Act,1962. The above discrepancy was communicated 
through their CHA. The exporter vide their letters dated 06.06.2020& 18.06.2020 
intimated that they were not aware of the procedure and now they want to withdraw the 
parcel with token of fine, if applicable, that they request to decide the case without 
issue of Show Cause Notice & personal hearing.After considering the available facts the 

adjudicating authority confiscated the goods "Gold Leaf (24K)" weighing 350 gms and 
having total declared value of Rs.1574982.50 with an option to the exporter to redeem 

the goods on payment of R.F. of Rs.3,00,000/- & imposed penalty of Rs.1,50,000/-under 
Section 114(i) of the Customs Act,1962. 

	

3. 	Being aggrieved with the impugned order, the appellant has filed this appeal on 
the ground which are summarized as under that: 

	

3.1 	The ground adopted for confiscation of the goods under section 113(d) of the 
Customs Act,1962 and imposition of penalty under section 114(i) of the above Act is that 
the Appellant allegedly attempted to export the prohibited Gold leaf (24K) out of India 
which is factually incorrect.The Adjudicating Authority has erred in passing impugned 
order by neither issuing a show cause notice nor giving them an opportunity of personal 
hearing and suomoto passed an order for confiscation of the goods i.e. Gold leaf (24K) 
under section 113(d) of the Customs Act, 1962. The authority further erred in imposing 
the redemption fine under section 125 of the Customs Act together with penalty under 
Section 114(i). 

	

3.2 	The relevant provisions of statue, are being reproduced hereunder for ease of 
reference:- A. PROHIBITED GOODS UNDER CUSTOMS ACT,1962: 

	

(i) 	Section2 (33)of the Customs Act,1962defines prohibited goods as under: 
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(33) "prohibited goods" means any goods the import or export of which is subject to any 
prohibition under this Act or any other law for the time being in force but does not include any 
such goods in respect of which the conditions subject to which the goods are permitted to be 
imported or exported have been complied with. 

Further, Chapter 8 of the Customs Manual regarding Import/Export restrictions 
and Prohibitions states as follows: Chapter 8Import/ Export Restrictions and Prohibitions:- 

Deliberate evasion of duty or violation of prohibition/restriction imposed upon import 
of export of specified goods invites penal action under the Customs Act, 1962 or any of the 
allied legislations that are enforced by the Customs in terms of the said Act. Thus, importers 
and exporters and other connected with international trade require to be well conversant with 
the provisions of Customs Act, 1962, the Foreign Trade Policy, as well as other relevant allied 
Acts and make sure that before any imports are effected or export planned, they are aware of 
any prohibition/restrictions and requirements subject to which alone goods can be imported/ 
exported. 

(ii) Legal provisions zoverninz restrictions/prohibitions: 

Some of the relevant legal provisions that come into play when there is violation of the 
Customs Act, 1962 or any Allied Acts are as follows: 

(a) 'Prohibited Goods' are defined in Section 2(33) of the Customs Act, 1962 as meaning 'any 
goods the import or export of which is subject to any prohibition under the Customs Act or 
any other law for the time being in force'. Thus, a prohibition under any other law can be 
enforced under the Customs Act, 1962. For instance, under Sections 3 and 5 of the Foreign 
Trade (Development and Regulation) Act, 1992, the Central Government can make provisions 
for prohibiting, restricting or otherwise regulating the import or export of the goods, which 
finds reflected in the Foreign Trade Policy, laid down by the DGFT, Department of 
Commerce. Some of the goods are absolutely prohibited for import and export whereas some 
goods can be imported or exported against a licence and/or subject to certain restrictions. 
One example is provided by Notification No.44(RE-2000)1997-2002, dated 24.11.2000 in 
terms of which all packaged products which are subject to provisions of the Standards of 
Weights and Measures (Packaged Commodities) Rules, 1977, when produced/packed/sold in 
domestic market, shall be subject to compliance of all the provisions of the said Rules, when 
imported into India. Thus, all such packaged commodities imported into India shall carry the 
name and address of the importer, net quantity in terms of standard unit of weights measures, 
month and year of packing and maximum retail sale price including other taxes, local or 
otherwise. In case any of the conditions is not fulfilled, the import of packaged products shall 
be held as prohibited, rendering such goods liable to confiscation. Another example is that 
certain products are required to comply with the mandatory Indian Quality Standards (IQS) 
and for this purpose exporters of these products to India are required to register themselves 
with Bureau of Indian Standards (1315). Non-fulfillment of the above requirement shall render 
such goods prohibited for import. Action on such goods and persons involved can be taken 
under the Customs Act, 1962. 

(b) Under Section 11 of the Customs Act, 1962 the Central Government has the power to 
issue notification under which export or import of any goods can be declared as prohibited. 
The prohibition can either be absolute or conditional. The specified purposes for which a 
notification under Section II can be issued are maintenance of the security of India, 
prevention and shortage of goods in the country, conservation of foreign exchange, 
safeguarding 	 balance 	 of. 	payments 	 etc. 

(c) Section 111(d) and Section 113(d) of the Customs Act, 1962 provide that any goods 
which are imported or attempted to be imported and exported or attempted to be exported, 
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contrary to any prohibition imposed by or under the said Act or any other law for the time 
being 	in 	force 	shall 	be 	liable 	to 	confiscation. 

(d) Section 112 of the Customs Act, 1962 provides for penalty for improper importation and 
Section 114 of the said Act provides for penalty for attempt to export goods improperly. In 
respect of prohibited goods the adjudicating Officer may impose penalty upto five times the 
value of the goods. It is, therefore, absolutely necessary for the trade to know what are the 
prohibitions or restrictions in force before they contemplate to import or export any goods. 

(iii) Prohibitions/restrictions under Foreign Trade Policy/ other Allied Acts: 

Apart for collection of duty, Customs has also been entrusted with the responsibility to 
ensure compliance with prohibitions or restrictions imposed on the import and export of 
goods under the Foreign Trade Policy (FTP) and other Allied Acts. The Customs has a 
pivotal role to play because, it is the agency stationed at the border to enforce the rules, 
regulations and orders issued by various administrative Ministries. For instance, import and 
export of specified goods may be restricted/prohibited under other laws such as Environment 
Protection Act, Wild Life Act, Arms Act, etc. and these will apply to the penal provisions of 
the Customs Act, 1962 rendering such goods liable to confiscation under Sections 111(d) - for 
import - and 113(d) - for export - of the said Act. Thus, for the purpose of the penal provisions 
of the Customs Act, 1962 it is relevant to appreciate the provisions of these allied legislations. 

3.3 Further Section 11 of the Customs Act, stipulates about power to prohibit 
importation or exportation of goods. 

11. Power to prohibit importation or exportation ofgoods. -  

(1) If the Central Government is satisfied that it is necessary so to do for any of the purposes 
specified in sub-section (2), it may, by notification in the Official Gazette, prohibit either 
absolutely or subject to such conditions (to be fulfilled before or after clearance) as may be 
specified in the notification, the import or export of goods of any specified description. 

(2) The purposes referred to in sub-section (1) are the following :- (a) the maintenance of 
the security of India; 

(v) 

(3) Any prohibition or restriction or obligation relating to import or export of any goods or 
class of goods or clearance thereof provided in any other law for the time being in force, or 
any rule or regulation made or any order or notification issued thereunder, shall be 
executed under the provisions of that Act only if such prohibition or restriction or obligation 
is notified under the provisions of this Act, subject to such exceptions, modffications or 
adaptations as the Central Government deems fit. 

3.4 The conjoint reading of Section 2(33) of the Customs Act, Section 11 of the 
Customs Act and import /export restrictions and prohibitions regulations as detailed 
in chapter 8, it is amply clearthat for prohibition/restriction for any import/export of 

certain goods, either under Customs Act or any other law, such prohibition/restriction 

shall be executed only, if such prohibition/restriction is notified under the provisions 
of that Act/laws. In Customs Act, there is no notification whatsoever on the 
prohibition of export of Gold leaf (24K). 

A. PROHIBITED GOODS UNDER FOREIGN TRADE POLICY 2015-20:  
(i) That Chapter 9 of the FTP 2015-20provides the definition of prohibited goods and restricted 
goods as under:- 



File No.GAPPL/COIVI/CUSP/96/2021-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

9.41 "Prohibited" indicates the import/export policy of an item, as appearing in ITC (HS) or 
elsewhere, whose import or export is not permitted. 

9.43 "Restricted" is a term indicating the import or export policy of an item, which can be 
imported into the country or exported outside, only after obtaining an Authorization from the 
offices of MET. 

3.5 PROVISIONS OF SCHEDULE 2 EXPORT POLICY :  

As per ITC (HS), 2018 Schedule 2- Export policy has been defined. The General notes to 

the said Export Policy are reproduced as under:- 

ITC (HS), 2018 SCHEDULE 2 — EXPORT POLICY General Notes to Export Policy — Goods 
under Restrictions 

1. Free Exportability 

All goods other than the entries in the export licensing schedule along with its 

appendices are freely exportable. The free exportability is, however, subject to any other law for 

the time being in force. Goods not listed in the Schedule are deemed to be freely exportable 

without conditions under the Foreign Trade (Development and Regulations) Act, 1992 and the 

rules, notifications and other public notices and circulars issued there under from time to time. 

The export licensing policy in the schedule and its appendices does not preclude control by way 

of a Public Notice / Notification under the Foreign Trade (Development and Regulations) Act, 
1992. 	 • 

2. Code does not limit the item description 

The export policy of a specific item will be determined mainly by the description and 

Policy Conditions in the schedule. The code number is illustrative of classification but does not 

limit the description by virtue of the standard description of the item against the code in the 

import part of the ITC(HS) classification. 

Exports shall be 'Free, unless regulated 

(a) Exports shall be 'Free' except when regulated by way of 'prohibition 'restriction' or 

'exclusive trading through State Trading Enterprises (STEs)'• as laid down in Indian Trade 

Classification (Harmonised System) [ITC (HS)] of Exports and Imports. The list of 'Prohibited, 
Restricted' and 'STE' items can be viewed by clicking on 'Downloads' at http://degov.in.  
(b) Further, there are some items which are free' for import/export, but subject to conditions 

stipulated in other Acts or in law for the time being in force. 

3. Classes of Export Trade Control 

A. Free Goods 

Goods listed as "Free" in the Export Licensing Schedule may also be exported without an export 

licence as such but they are subject to conditions laid out against the respective entry. The 

fulfillment of these conditions can be checked by authorized officers in the course of export. 

B. Restricted Goods 

The restricted items can be permitted for export under licence. The procedures / conditionalities 

wherever specified against the restricted items may be required to be complied with, in addition 

to the general requirement of licence in all cases of restricted items. 

C. Prohibited Goods 
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The prohibited items are not permitted to be exported. An export licence will not be given in the 

normal course for goods in the prohibited category. No export of rough diamond shall be 

permitted unless accompanied by Kimberley Process (KP) Certificate as specified by Gem 

&Jewellery EPC (GJEPC),ITC (HS), 2018 SCHEDULE 2 — EXPORT POLICY 

D. State Trading Enterprises 

Export through STE(s) is permitted without an Export Licence through designated STEs only as 

mentioned against an item and is subject to conditions in para 2.20 of Foreign Trade Policy 
2015-20. 

E. Special Chemicals, Organisms, Materials, Equipments& Technologies 

(SCOMET) 

SCOMET Items .... 

F. Restrictions on Countries of Export 

Prohibitions (Country, 	 time to time. 

G. Exemptions granted for export to Bhutan 

Export of ......... 

(i)As per the export policy of the DGFT as detailed above, there are three types of 
classes of exports. First category of such exports is Free Goods. As per the export policy 
Goods listed as Free in the Export licensing Schedule can be exported without an export 

licenceas such, but they are subject to conditions for eligibility laid out against the 
respective entry. The fulfillment of these conditions can be checked by authorized 
officers in the course of export. 

(ii) That second category of exports is the restricted goods, which can be permitted for 

export under licence. The procedures / conditionalities wherever specified against the 

restricted items may be required to be complied with, in addition to the general 
requirement of licence in all cases of restricted items. 
(iii)That the third category of exports is the prohibited goods, which are not permitted to 
be exported. An export licence will not be given in the normal course for goods in the 
prohibited category. 

(iv) That as per the export policy by DGFT, all those goods other than the entries in the 
export licensing schedule along with its appendices is freely exportable. Thus, the goods 
not listed in the Schedule are deemed to be freely exportable without conditions under 

the Foreign Trade (Development and Regulations) Act, 1992 and the rules, notifications 
and other public notices and circulars issued there under from time to time. 

(v)That the aforesaid export policy further clarifies that the Exports shall be 'Free', 
except when regulated by way of 'prohibition', 'restriction' or 'exclusive trading through 

State Trading Enterprises (STEs)' as laid down in Indian Trade Classification (Harmonised 
System) [ITC (HS)] of Exports. The list of 'Prohibited', 'Restricted' and 'STE' items can be 
viewed by clicking on 'Downloads' at http://dgft.gov.in. It further states that there are 
some items which are 'free' for import/export, but subject to conditions stipulated in 
other Acts or in law for the time being in force. 
3.6 	The Adjudicating Authority has grossly erred in his findings at para 10 of the 
impugned order that there is restriction imposed in para 4.32 of the FTP 2015-
20regarding export of 24K gold items. Before discussing the issue, the relevant para 4.32 
alongwith initial paras 4.00, 4.01 4.02 of chapter 4 FTP is reproduced as below for ease of 
reference: 

4. 0 0 Objective 

CHAPTER-4 
DUTY EXEMPTION / REMISSION SCHEMES 

‘S•chemes under this Chapter enable duty free import of inputs for export 
production, including replenishment of inputs or duty remission. 



SCHEMES FOR EXPORTERS OF GEMS AND JEWELLERY 

Exporters of gems and jewellery can import/procure duty free (excluding 
Integrated Tax and Compensation Cessleviable under Section 3(7) and 
3(9)ofCustoms TariffAct)inputfor manufacture of export product. 
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4.01 Schemes 	((a) Duty Exemption Schemes. The Duty Exemption schemes consist of the 
following: 

' AdvanceAuthorisation (ADJUDICATING AUTHORITY) (which will 
include Advance Authorisation for Annual Requirement). 

Duty Free Import Authorisation (DFIA). 

(b) Duty Remission Scheme. Duty Drawback (DBK) Scheme, administered 
by Department of Revenue. 

[(c) Scheme for Rebate on State and Central Taxes and Levies (RoSCTL), 
as notified by the Ministry of Textiles on 07.03.2019, and implemented by 
the DGFT.J 

4.02 Applicability Authorisation under this Chapter shall be issued in accordance with the 
of Policy & Policy and Procedures in force on the date of issue of the Authorisation. 
Procedures 

Following items, if exported, would be eligible: 

1[(i) "Gold jewellery, including partly processed jewellery and articles 

1p

including medallions and coins (excluding legal tender coins), whether 
lain or studded, containing gold of 8 carats and above up to maximum 

limit of 22 carats. 

4 3 "Import of 
:Input 

4.32 Items of 
Export 

Gold religious idols (only gods and goddess) of 8 carats and above (upto 24 
carats) subject to the following conditions: 
i) Exports would be subject to 100% examination by the Approved 
Government Valuer. 
ii) Foreign remittance has to be realised within a period of 3 monthsfkom 
the date of export. 
iii) Exporters must submit confirmed export order before effecting export. 
iv) Distinction must be made between a religious idol and simply moulded 
old article/ idoi r

T  

wellery pieces together, containing gold of 3 carats and above up to a 'e 

v) Exports may be allowed only by actual manufacturers of such idols. 

The Findings like posts, push backs, locks which help in collating the 

maximum limit of 22 carats.') 

°Id  fl [(i)Gold jewellery, including partly processed jewellery and articles 
including medallions and coins (excluding legal tender coins), whether 
plain or studded, containing gold of 8 carats and above up to a maximum 
limit of 22 carats. 

The Findings like posts, push backs, locks which help in collating the 
jewellery pieces together, containing gold of 3 carats and above up to a 
maximum limit of 22 carats]] 
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"Vt.) Gold jewellery, including partly processed jewellery and articles 

including medallions and coins (excluding legal tender coins), whether 
plain or studded, containing gold of 8 carats and above up to a maximum 
!limit of 22 carats] 	• 

Silver jewellery including partly processed jewellery, silverware, silver 
strips and articles including medallions and coins (excluding legal tender 
coins and any engineering goods) containing more than 50% silver by 
weight; 

(iii) Platinum jewellery including partly processed jewellery and articles 
including medallions and coins (excluding legal tender coins and any 
engineering goods) containing more than 50% platinum by weight. 

3.7 A perusal of the above provisions would reveal that Chapter 4 of Foreign Trade Policy 
deals with Duty Exemption and remission Schemes. The objective of this chapter is to 
provide certain Schemes to the importers to enable duty free import of inputs for export 

production, including replenishment of inputs or duty remission. Further, the following 
schemes are available for duty free imports of inputs:- 
(a) Duty Exemption Schemes. The Duty Exemption schemes consist of the 
following: 

Advance Authorisation (ADJUDICATING AUTHORITY) (which will include 
Advance Authorisation for Annual Requirement) 

Duty Free Import Authorisation (DFIA). 

(b) Duty Remission Scheme. 

Duty Drawback (DBK) Scheme, administered by Department of Revenue. 

(c) Scheme for Rebate on State and Central Taxes and Levies (RoSCTL), as notified by the 
Ministry of Textiles on 07.03.2019, and implemented by the DGFT. 

3.8 	On conjoint reading of para 4.31 with pare 4.32 of Chapter 4 of the FTP would 
reveal that pare 4.31 provides for duty free import of input for manufacture of gems and 
jewellery product to be exported and para 4.32 mentions the items/goods eligible for 

export under such Scheme. Thus, the items mentioned under para 4.32 are exported, then 

the inputs required for such exports can be procured on duty free basis by availing the 
benefit of such Scheme. A perusal of the items mentioned under para 4.32 would show 
that under entry no (i) Gold jewellery, including partly processed jewellery and articles 
including medallions and coins (excluding legal tender coins), whether plain or studded, 
containing gold of 8 carats and above up to a maximum limit of 22 carats is listed and 
therefore the gold articles above 22K, if exported are not eligible for such Scheme. But 
this entry is only in reference to the eligibility of the Scheme and by any stretch of 

imagination cannot be regarded as a total prohibition for export of such goods. That at the 
cost of repetition it is again submitted that the above entry underpara4.32 only clarifies 
about the eligibility/admissibility criteria for the exported goods under the 

replenishment/duty remission schemes under chapter 4 of the FTP and does not impose 
any type of restriction or prohibition on goods to be exported. 

3.9 Items such as (i)Gold jewellery, including partly processed jewellery and articles 
including medallions and coins (excluding legal tender coins), whether plain or studded, 

containing gold of 8 carats and above up to maximum limit of 22 carats and (ii) Gold 
religious idols (only gods and goddess) of 8 carats and above (upto 24 carats)have been 
included in pare 4.32 of FTP vide Directorate General of Foreign Trade Notification 
No.44/2015-2020 dated 30 November, 2018, which is reproduced as under:- 
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Notification No.44/2015-2020 
New Delhi dated 30 November, 2018 

Subject: Amendment in Para 4.32(i) of Chapter 4 of the Foreign Trade Policy 2015-20. 

5.0. (E): In exercise of powers conferred by Section 5 of FT(D&R) Act, 1992, read with 
paragraph 1.02 of the Foreign Trade Policy, 2015-20, as amended from time to time, the Central 
Government hereby makes following amendment in Para 4.32(z) of Chapter 4 of Foreign Trade 
Policy 2015-20. 

2. Existing Para 4.32(i) of FTP 2015-20:- 
"Gold jewellery, including partly processed jewellery and articles including medallions and 
coins (excluding legal tender coins), whether plain or studded, containing gold of 8 carats and 
above up to maximum limit of 22 carats. 

The Findings like posts, push backs, locks which help in collating the jewellery pieces together, 
containing gold of 3 carats and above up to a maximum limit of 22 carats." 

The amended Para 4.32 (i) of FTP 2015-20:- 
"Gold jewellery, including partly processed jewellery and articles including medallions and 
coins (excluding legal tender coins), whether plain or studded, containing gold of 8 carats and 
above up to maximum limit of 22 carats. 

Gold religious idols (only gods and goddess) of 8 carats and above (upto 24 carats) subject to 
the following conditions: 

i) Exports would be subject to 100% examination by the Approved Government Valuer. 
ii) Foreign remittance has to be realised within a period of 3 months from the date of export. 
iii) Exporters must submit confirmed export order before effecting export. 
iv) Distinction must be made between a religious idol and simply moulded gold article/ idol. 
v) Exports may be allowed only by actual manufacturers of such idols. 

The Findings like posts, push backs, locks which help in collating the jewellery pieces together, 
containing gold of 3 carats and above up to a maximum limit of 22 carats." 

3. Effect of this Notification: Para 4.32(t) of Chapter 4 of the Foreign Trade Policy 2015-20 is 
amended to allow export of Gold idols (only gods and goddess) of '8 carats and above (upto 24 
carats) from domestic tariff area. 

3.10 The effect of the afore mentioned notification as mentioned in para 3 supra is "Para 
4.32(i) of Chapter 4 of the Foreign Trade Policy 2015-20 is amended to allow export of 
Gold idols (only gods and goddess) of 8 carats and above (upto 24 carats) from domestic 
tariff area". Thus, in case of gold religious idols or gold articles relating to God, the 
eligibility of the Scheme was further stretched to items upto 24K.Thus,in the case under 
consideration as the Appellant was exporting gold leaf to be decorated at mosque was 
under a bonafide belief that such exports are permitted as he has not availed the benefit 

of the Scheme mentioned under para 4.31 of the FTP. Further, the examination of the 
existing facts in light of the obtaining legal provision has made it amply clear that such 
type of export is neither under the category of Prohibited goods or under restricted 
goods and the case made out by the department is bad in law. 

3.11 The goods under consideration i.e. Gold Leaf (24K) falling under Chapter 71131910 
does not fall under the category of either prohibited goods or restricted goods, either 
under Customs Act, or under the provisions of FTP. The Adjudicating Authority has 
grossly erred in his findings mentioned at para 12 of the impugned order dated 08.07.2020 

stating that the said goods are prohibited one. Chapter 71 of ITC (HS) Schedule 2 Export 

Policy, which dealt with the items of exports of chapter 71 pertaining to Natural or 
Cultured Pearls, Precious or Semi- Precious stones, Precious Metals, Metals Clad with 
Precious Metals and Articles thereof, clearly mentions that there is neither any 
prohibition nor any restriction on the export of items of Chapter 71131910. Rather, the 
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goods of chapter heading 71131910 are freely exportable. The printout of chapter 71 of 
the export policy is enclosed as Annexure I.Sin)ilarly, Chapter 71 of ITC (I-IS) Schedule 2 
Import Policy, which dealt with the items of imports of chapter 71 pertaining to Natural or 
Cultured Pearls, Precious or Semi-Precious stones, Precious Metals, Metals Clad with 
Precious Metals and Articles thereof, clearly stipulates that there is neither any 
prohibition nor any restriction on the items of Chapter 71131910. Rather, the goods of 

chapter heading 71131910 are freely importable. The printout of chapter 71of import 
policy is enclosed as Annexure J.Items of chapter heading 71131910 are neither covered 
under any prohibition nor under any restriction' in both export policy and import policy 

prescribed by the DGFT. The export and import of items falling under Chapter heading 
71131910 are rather freely exportable/importable goods. 

3.12 Though the Adjudicating Authority has grossly erred in invoking the para 4.32 of 
Chapter 4 of the FTP which mentions only about the exports which are eligible for benefit 
of duty free imports of inputs in case of Schemes available to the exporters of gems and 
jewellery, still the findings that the goods i.e Gold Leaf (24K) are not covered under para 
4.32 of the FTP is incorrect. The said para prescribes that export of Gold religious idols 
(only gods and goddess) of 8 carats and above (upto 24 carats) is eligible for export 
schemes. The Appellant got export order from M/s One of One Jewellery LLC for export 

of 350 gms of gold foil 24 K, which was to be used for decoration of the mazarin a Mosque 

at Dubai. Accordingly, the Appellant filed shipping bill for export of Gold leaf (24K). 

3.13 The Mosque is a religious place for offering prayers by the Muslims and can be 
equated with the temple in the Hindu religion and the Mazar of the holy saint situated in a 

mosque for Muslims has the same resemblance to that of the idols of gods and goddess in 
the Hindu religion. Thus, the goods under consideration i.e. the gold leaf 24K to be 

exported was to be used on the Mazarin the Mosque, which has the same relevance as that 
of the religious idols and is covered under the entry (i) mentioned in the para 4.32 of 
Chapter 4 of the FTP which provides for beneficial schemes to the exporters of gems and 
jewellery. Therefore, the interpretation of the learned Adjudicating Authority that the 
Gold leaf (24K) is not covered under the para 4.32 of the FTP is incorrect and also needs 
to be ignored being irrelevant in the existing context.The Government of India while 
allowing the export of religious idols for export schemes vide para 4.32 of the FTP, has 
simultaneously issued Public notice No. 51/2015-20 dated 30.11.2018, which is reproduced 
as under:- 

PUBLIC NOTICE Nb. 51/2015-2020 
NEW DELHI : Dated the 30 November, 2018 

Subject: Wastage Norms and Value Addition in respect of Gold religious idols (only gods 
and goddess) of 8 carats and above (upto 24 carats) under Para 4.60 and 4.61 of HBP 2015-
20 - reg. 
In exercise of powers conferred under paragraph 1.03 of the Foreign Trade Policy, 2015-2020, as 
amended from time to time, the Director General of Foreign Trade makes the following 
amendment in Hand Book of Procedures 2015-2020. 

2. In Para 4.60 - Wastage Norm, the following are added at the end of the table: 

h) 	Gold religious idols (only gods and 	Percentage of wastage Plain 
goddess) of 8 carats and above (upto 24 Gold idols - 2.5% Studded 
carats) 	 Gold idols-5% 

3 In Para 4.61 - Value Addition, the following are added at the end of the table: 

f) 	!Gold religious idols (only godsandgoddess)I 10% in case of plain' 
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of 8 carats and above (upto 24 carats) sol dreligious idols (Non studded)14% in 
case of gold religious idols studded with 
colour gem stones, 

15% in case of gold religious idols studded 
with diamonds 

4. Effect of this Public Notice: Wastage Norms and' Value Addition in respect of Gold religious 
idols (only gods and goddess)- both plain and studded, of 8 carats and above (upto 24 carats) 
are prescribed in Para 4.60 and 4.61 of the HBP. 

3.14 In terms of the provision of FTP and Handbook of Procedures, the minimum value 
addition for religious idols has been prescribed vide Public Notice No. 51/2015-20 dated 
30.11.2018. The minimum value addition prescribed in such cases is 10% in case of plain gold religious idols (Non studded). It is submitted that the value addition in respect of 
manufacturing of Gold leaf (24K) is more than 10% as certified/declared by the Appellant 
himself. Copy of such self certification certificate by the Appellant is enclosed herewith marked as Annexure K. The Government's intention to incorporate/include the items viz 
religious idols in the category of list of expor't, items eligible for export schemes and 
remission schemes, was solely on the basis of percentage of value addition. Therefore, 
Notification No. 44/2015-20 and Public Notice were issued on 30.11.2018 squarely applies 
to the Appellant. The Adjudicating Authority has wrongly interpreted and applied the ratio 
of judgment of the Hon'ble Supreme Court in the case of Om Prakash BhatiaV/s 
Commissioner of Customs, New Delhi dated 07.07.2003 reported in 2003 (155) ELT 423 
)SC). The relevant para 9 of the said judgment is_reproduced as under:- 

From the aforesaid definition, it can be stated that (a) if there is any prohibition of 
import or export of goods under the Act or any other law for the time being in force, it would 
be considered to be prohibited goods; and (b) this would not include any such goods in respect 
of which the conditions, subject to which the goods are imported or exported, have been 
complied with. This would mean that if the conditions prescribed for import or export of goods 
are not complied with, it would be considered to be prohibited goods. This would also be clear 
from Section 11 which empowers the Central Government to prohibit either 'absolutely' or 
'subject to such conditions' to be fulfilled before or after clearance, as may be specified in the 
notification, the import or export of the goods of any specified description. The notification can 
be issued for the purposes specified in sub-section (2). Hence, prohibition of importation or 
exportation could be subject to certain prescribed conditions to be fulfilled before or after 
clearance of goods. If conditions are not fulfilled, it may amount to prohibited goods. This is 
also made clear by this Court in ShekihMohd. Omer v. Collector of Customs, Calcutta and 
Others [(1970) 2 SCC 728) wherein it was contended that the expression 'prohibition' used in 
Section 111(d) must be considered as a total prohibition and that the expression does not bring 
within its fold the restrictions imposed by clause (3) of the Import Control Order, 1955. The 
Court negatived the said contention and held thus :- 

"What clause (d) of Section 111 says is that any goods which are imported or attempted to be 
imported contrary to 'any prohibition imposed by any law for the time being in force in this 
country' is liable to be confiscated. 'Any prohibition' referred to in that section applies to every 
type of 'prohibition. That prohibition may be complete or partial. Any restriction on import or 
export is to an extent a prohibition. The expression 'any prohibition' in Section I I 1(d) of the 
Customs Act, 1962 includes restrictions. Merely because Section 3 of the Imports and Exports 
(Control) Act, 1947, uses three different expressions 'prohibiting; 'restricting' or 'otherwise 
controlling, we cannot cut down the amplitude of the word 'any prohibition' in Section 111(d) 
of the Act. 'Any prohibition' means every prohibition. In other words all types of prohibitions. 
Restrictionsis one type of prohibition. From item (I) of Schedule I, Part IV to Import Control 
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Order, 1955, it is clear that import of living aniinals of all sorts is prohibited. But certain 

exceptions are provided for. But nonetheless the prohibition continues.' 

3.15 The facts of the case in the above mentioned judgment and facts prevalent in the 
present case are entirely different. In the present case, the goods falling under Chapter 
heading 71131910 were neither under any prohibition nor under any restriction, either 

under the Customs Act or under any other Law: Moreover, even if the interpretation of 
the department is bought for argument purpose only (though grossly incorrect) then also 
the export of these goods were only ineligible for the benefits allowed under the scheme 

proposed under para 4.31 of the Chapter 4 of the FTP. Further, as chapter 4 of the FTP 

only provides for the duty exemption/remission schemes, thus, in the whole chapter all the 
conditions mentioned are only in respect of the eligibility of the schemes and Chapter 4 
entries do not impose any blanket restriction or prohibition as wrongly interpreted by the 
learned Adjudicating Authority. As there is no restriction prescribed in respect of the 
export of the goods under consideration thus the application of ratio of the 
aforementioned judgment of Hon'ble Supreme Court in the aforesaid case is out of place 
and contrary to the provisions of law. 

3.16 The Appellant has availed the benefit of such schemes while making the impugned 
exports. It is not the case of the department that the Appellant has wrongly availed the 
benefit of the schemes while making such exports and thus the goods are liable for 

confiscation. Therefore, even if in an extreme case, it is considered that the goods are 

not covered under para 4.32 of the FTP, then also it cannot be alleged that the said goods 
were prohibited goods or restricted or allowable for export with some conditions. Thus, 
the ratio of the judgment has been wrongly dpplied in this case for confiscating the 
impugned goods and imposing redemption fine in lieu of such confiscation together with 
penalty which is grossly illegal.The Appellant has not attempted to export any prohibited 
goods, as assumingly alleged and held by the learned Adjudicating Authority. The 
Adjudicating Authority has held that the goods are liable for confiscation under section 
113(d) of the Act. The relevant portion of Section 113 (d) of the Customs Act,1962 are 
reproduced below for ease of reference:- 

113. Confiscation of goods attempted to be improperly exported, etc.—The 
following export goods shall be liable to confiscation .-- 

(d) any goods attempted to be exported or brought within the limits of any Customs area for the 
purpose of being exported, contrary to any prohibition imposed by or under this Act or any other 
law for the time being in fbrce; 

A reading of the above provisions would show that clause (d) of section 113 clearly 

specifies that any goods attempted to be exported, contrary to any prohibition imposed by 
this act or any other law, are liable to be confiscated. In the impugned order, it has been 
held that said goods were prohibited under the FTP, as such the said goods were covered 
under the definition of sub section 33 of section 2 of the Customs Act. On this analogy, 

the Adjudicating Authority, considering the goods as prohibited, has held confiscation of 
the goods under section 113(d) of the Act, which is absolutely incorrect and biased and 
based on wrong interpretations of the provisions of the Act. The impugned goods are not 

covered under any type of prohibition or restriction, either under Customs Act or under 
export policy of DGFT. Therefore, the confiscation of such goods under section 113 (d) of 
the Customs Act, is totally unwarranted. 

3.17 The Adjudicating Authority has erred in holding that the goods are liable for 
confiscation and the Appellant is liable for payment redemption fine in lieu of confiscation 
together with penalty without issuing a SCN 'in this respect and further providing no 
opportunity of personal hearing to the Appellant.The Adjudicating Authority under para 7 

of the impugned order has mentioned that the Appellant vide their letter dated 

06.06.2020 and 18.06.2020 has intimated that they were not aware of the procedure and 
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want to withdrawal the parcel with token fine and decide the case without SCN. It is a 
principle of natural justice that where any fine or penalty is imposed on the assessee the 
same should be by way of SCN and an opportunity of personal hearing should mandatorily 
be given to such assessee.Thus the impugned order confirming confiscation of goods and 
levying redemption fine in lieu of confiscation and penalty on the Appellant is void ab-initio 
being against the principles of justice.The Adjudicating Authority has imposed redemption 
fine of Rs.3,00,000/- under section 125 of the Customs Act, 1962. 

3.18 As per Section 125(1) of the Customs Act,1962, whenever confiscation of any goods 
is authorized by this Act, the officer adjudging it may, in the case of any goods, the 
importation or exportation whereof is prohibited under this Act or under any other law 
for the time being in force, and shall, in the case of any other goods, give to the owner of 
the goods, an option to pay in lieu of confiscation such fine as the said officer thinks fit. 

In the foregoing paras, it has been submitted that the said goods were not covered under 
any prohibition / restriction, either under the Customs Act or under FTP. Moreover, there 

was no prohibition under export policy prescribed by the DGFT. The ratio of the Judgment 
of the Hon'ble Supreme Court as mentioned by the Adjudicating Authority is also not 
applicable in this case. Thus, the said goods were not liable for confiscation under section 
113 (d) of the Act. Since the goods were not liable for confiscation as such, the 
redemption fine imposed under section 125, which provides for imposition of redemption 
fine in case of confiscation of any goods authorised by this Act or the exportation 
whereof is prohibited under this Act or under any other law for the time being in force is 
unwarranted. Thus, in the present case, as the confiscation is not authorized under the 
Customs Act, and rather it was against the law. And further, the exportation of the goods 
involved in this case are not prohibited under Customs Act or under any other law no 
redemption fine is imposable. The Adjudicating Authority has grossly erred in imposing a 
penalty of Rs.1,50,000/- under section 114(i) of the Customs act, 1962 on the Appellant. 
The Penalty for attempt to export goods improperly, etchas been provide under Section 114(i) of 
the act. 

3.19 A perusal of the above provision would reveal that the initial opening wordings of 
Section 114, which states "that any person who, in relation to any goods, does or omits to 

do any act which act or omission would render such goods liable to confiscation under 
section 113, or abets the doing or omission of such an act, shall be liable for a penalty". 
Thus, the foremost condition while imposing penalty under section 114(i) is that the goods 
should be liable for confiscation. In the foregoing paras, it is submitted that there was no 
prohibition/restriction either under Customs Act or under FTP or under any law in respect 
of such goods. Moreover, said goods falling under chapter heading no. 71131910 were 
freely exportable and neither covered under any list of prohibited items or restricted 

items. Therefore, the impugned goods were not liable for confiscation under section 113 of 

the Act. The Appellant has not acted in any., way so that goods would be liable to 
confiscation under Section 113(d) of the Act. In such a case, when the goods are neither 

prohibited, nor liable for confiscation under section 113(d) of the Act, as such no penalty 
is leviable under section 114(1) of the Act. Therefore, provisions of section 114(i) of the 

Customs Act have been wrongly interpreted and invoked by the authority. From the above, 
it is quite clear that no penalty is imposable under the provisions of section 114(i) of the 
act, as these provisions are wrongly invoked by the authority. 

3.20 Imposition of penalty is result of quasi-criminal adjudication. It is not a mechanical 
process or cannot be imposed just because it is legitimate to levy penalty. The element of 
mensrea or malafide intent must be necessarily present, in order to justify imposition of 
penalty.A penalty can be levied on Appellant only if it is proved that there is presence of 
guilt, dishonest and wilful intent either to defraud revenue or evade the payment of tax on 
Appellant's part. The decision of Hon'ble Supreme Court in respect of Union of India vs. 

Rajasthan Spinning and Weaving Mills 2009 (238) ELT 3(5C), held that element of 
mensrea is essential for the imposition of penalty.Reliance has been placed on the 
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thedecision of the Hon'ble Supreme Court in the case of Hindustan Steel Ltd. vs. State of 
Orissa (1978) ELT J 159.An element of positive action to evade tax or mensrea is 
essential for the imposition of penalty. The element of mensrea or any positive act 
to evade duty is conspicuously absent in the case in point.The Apex Court in Akbar 
BadruddinJiwani vs. Collector of Customs' [1990 (47) ELT 161] subsequently 
followed the above decision. Further reliance is placed on the case of M/s. Poly 
spinning Mills vs. Commissioner of Central Excise, Chennai - II, 2008 (231) ELT 282 

(Tri.- Chennai) and in the matter of Collector of Customs, Bombay vs. Unitech 
Exports Limited reported in [1999 (108) ELT 462 (Tribunal)]. 

3.21 The export of Gold Leaf (24K) to be used in religious place of Muslims i.e in the 
Mosque at Dubai, is covered under para 4.32 of FTP for availing the benefit of export 
schemes. The said goods are not prohibited under Customs Act or under any Law including 
FTP. The said goods are not prohibited under export policy prescribed by the OGFT. The 

Appellant had bonafide belief that above mentioned export would be covered under para 

4.32 of FTP, as an eligible export item for benefit of export schemes. Even if that 
interpretation which is being canvassed by the department were to be upheld, it cannot 
confer jurisdiction to impose penalty. The Appellant also places reliance on the following 
decisions whereby, it has been held that if matter involved is interpretation of law, penalty 
is not justified (i) Universal Cables Ltd. vs. CCE, Bhopal - 2007 (7) STR 310; (ii) Punjab 
Worsted Spinning Mills vs. CCE - 2001 (136) ELT 1016& (iii) BNK Parts vs. CCE - 2002 (145) 
ELT 191. Therefore, Penalty under Section 114(i)(a) cannot be imposed. 

4. 	
Personal hearing in the matter was held on 23.08.2021. Shri Rajesh Arora, 

Authorised Representative appeared on behalf of the appellant. He explained the case in 
detail & reiterated grounds of appeal. He was asked to submit copies of all the 
correspondence made between the buyer and seller for the goods being exported which 
were submitted vide his letter dated 24.08.2021 including copy of letter dated 
18.03.2020 received from their foreign buyer M/s. One of One, Dubai UAE wherein the 
buyer intended to procure gold foil of 24K to be used in religious mosque & it was stated 
that the size of the foil should not be smaller than 5X4 inchesand Copy of letter dated 
1
2.05.2020received from One of One, Dubai UAE where by art order of 350 gms of 24K 

Gold Foil to be used for decorative art in a mosque was confirmed. He also submitted 
photographs of 24K Gold Foil which was intended to export. 

	

5.1 	I have carefully gone through the facts of the case, appeal memo and submissions 
made at the time of personal hearing. I find that the issue to be decided in the case is whether or not export of 'Gold Leaf(24K)' is covered under the ambit of Para 4.32 of the 
Foreign Trade Policy, 2015-20 and export thereof is prohibited. 

	

5.2 	I find that it has been alleged that the appellant has attempted to export a 
consignment of 'Gold Leaf(24K)" falling under chapter sub heading No.71131910 
weighing 350 gms having total declared FOB Rs.1574982.50 from Jaipur Gem Stone 
Exchange through their CHA. As per para 4.32 of the FTP,2015-20 it appeared that 
articles containing gold of above 22 carats are not eligible for export and would 
appropriately constitute prohibited goods under sub section 33 of Section 2 of the 
CA,1962 and therefore, 

appeared liable for confiscation under Section 113(d) ibid. On 
being communicated the exporter intimated that they were not aware 

of the procedure and now they wanted to withdraw the parcel with token of fine, if 
applicable and they requested to decide the case without issue of SCN 
Accordingly, the case was adjudicated wherein Gold Leaf(24K) were confiscated with 
option to redeem the same on payment of R.F. Rs.3,00,000/- & imposed penalty of 
Rs.1,50,000/- upon the appellant. 
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5.3 	I find that the appellant has contended that the impugned order has been 
passed without issuing SCN and without giving an opportunity for P.N. In this regard 
I have gone through the 0I0 & find that the appellant was communicated about the 
discrepancy and in reply of which the appellant has submitted that they were not 
aware of the procedure and now they wanted to withdraw the parcel with token of 
fine, if applicable and they requested to decide the case without issue of SCN & 

	

5.4 	Further, the appellant have reproduced various provisions of statute regarding 
prohibited /restricted goods. I find that Chapter 9 of the FTP,2015-20 defines 
'Prohibited' & 'Restricted' goods as under:- 

9.41 "Prohibited" indicates the import/export policy of an item, as appearing in ITC 
(HS) or elsewhere, whose import or export is not permitted. 

9.43 "Restricted" is a term indicating the import or export policy of an item, which can 
be imported into the country or exported outside, only after obtaining an Authorization from 
the offices of DGFT. 

	

5.5 	I have gone through the Export Policy of the DGFT & find that there are three 
classes of exports i.e. (i) Free Goods- which can be exported without an Export 
Licence; (ii) Restricted Goods- which can be exported under Export Licence after 

complying with the procedures/conditions specified therein & (iii) Prohibited Goods-
which cannot be exported in normal course. Further, I find that all goods other than 
those mentioned in the export Licensing schedule along with it's appendices are freely 
exportable. 

5.6 I find that as per para 4.32 of the FTP, 2015-2020 as amended vide 
Notification No.44/5021-2020 dated 30.11.2018, export of Gold jewellery, including 
partly processed jewellery and articles including medallions & coins (excluding legal 
tender coins) whether plain or studded, containing gold of 8 carats and above upto 
maximum limit of 22 carats is allowed. Further, I find that Gold religious idols (only 
God & Godess) of 8 carats and above (upto 24 carats) is allowed subject to following 
the prescribed conditions. The appellant was exporting 'Gold Leaf(24K)' reported to be 
used for decoration of the mosque. 

5.7 I find that Chapter 4 of the FTP,2015-20 deal with Duty Exemption/Remission 
Schemes. Further I have gone through Shipping Bill No.3038999 dated 06.06.2020 
filed by the appellant. On perusal of the same it has been noticed that the said 
Shipping Bill has been filed under 'Free Shipping Bill involving remittance of Foreign 
Exchange' for export of '24K Gold Leaf'. I find that Para 4.32 is not applicable in the 
present case as the goods were attempted to export under 'Free Shipping Bill' without 
availing benefit of any duty exemption/ remission scheme. 

	

5.8 	I find that as per the export policy issued by the DGFT, all goods other than 
the enteritis in the export Licencing Schedule along with it's appendices are freely 
exportable. Thus, the goods not listed in the Licensing Schedule are deemed to be 
freely exportable without conditions under the Foreign Trade (Development and 
Regulations) Act,1992 and rules made there under and Notifications/ Circulars/Public 
Notices issued from time to time. 

	

5.9 	I find that 'Gold Leaf(24K)' have been attempted to export by the appellant 
under 'Free Shipping Bill involving remittance of Foreign Exchange' without violation of 
Para 4.32 of the FTP and therefore, neither restricted nor prohibited goods under 
Para 4.32 of the FTP read with sub Section 33 of Section 2 of the Customs Act,1962. 
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5.10 I find that the facts of the case mentioned in the case of Om Prakash Vs. 
Commissioner of Customs, New Delhi dated 07.07.2003 reported in 2003(155) ELT 
423 (SC) are entirely different & not applicable in the present case as the goods i.e 
'Gold Leaf (24K)' which have been attempted to export are not covered under the ambit 
of Para 4.32 of the FTP, 2015-2020 & therefore, neither restricted nor prohibited 
goods. 

6. 	In view of the above discussions and findings, I set aside the Order-in Original 
No.45/2020-ADC dated 08.07.2020 and allow the appeal filed by the appellant. 

(14 	441-1() 
arglwr(aftird) Regd. A.D.  

M/s Unique Gems Art Dealer, 
VIJAYSHRI, 
C-175/B, Gyan Marg, Tilak Nagar, 
Jaipur(Raj.) 

miai6N : 
+S .I afPpTi, 4-11 71" (1 --OTZ) , 	it-A 

2. aiTTOU, A14-11 r (fkdRW) ,WEPF (79-P49) 
\31714ifitrflW Air Cargo Complex, WPF (TrAl--2frq) 
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