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wit 4)14 u4 	arEfra-31thrt arftem air 	rat q),tcif 	Tfr zuku t > zwrftelt. 	actic, 7rq 

	

zawrtr ail arr zrr Vtefur arrd-  5rikr 	t :- 
Any person aggrieved by this Order-in-appeal may file an appeal or revision application, as 
the case may be against such order, to the appropriate authority in the following way:- 

1- 	1-TT7W7f7T7Wt119.ta-TuT3114 	:- 

Revision Application to Government of India :- 

(1) 	41-11 	 , 1962 ail EMT 129 (0 	 717 mlbic•11 	ali 	ctrl ETRT 129 (3T) 
• wpr-Emr (1) t 	 3t-d-rf-d-pqr 	 VIVR71iNT7T, vflq-1 

trEPT49', vi2tF'NF,  	110001 mft ,-1141-of 	 
(1) 	A revision application lies to the Joint Secretary, Govt. of India, Ministry of Finance, Department 

of Revenue, IVth floor, Jeevan Deep Building, Parliament Street, New Delhi - 110001 

under -Section - 129 DD of the Customs Act, 1962, in respect of the following cases covered by 
first proviso to subsection (1) of Section 129A ibid; 

121 any goods imported or exported as baggage; 

(b) any goods loaded in a conveyance for importation into India, but which are not unloaded at 
their place of destination in India, or so much of the quantity of such goods as has not been 

unloaded at any such destination if goods unloaded at such destination are short of the quantity 
required to be unloaded at that destination; 

Lc_l payment of drawback as provided in Chapter X, and the rules made thereunder: 

(2) 	•g--- 3illitRif44174A 1982 	1- 44.1 8 (7) ci 31-71—dre4 	tCcI514-11 *HAT 3.T. 8 kcimirat44, tiRM311-bT 
crffi3rrks-r0-firdft- 	tr 	411111\4 	t 	1-11—d 7r0-30,71 	Sr3T11F-3Trtvr 
TIT 	 ffR9*R-frn tlior 3 Th-T "TiRrerEt 	3tffrIV ‘4),-1z)1 200 / — 	3-41) 	c 	 Mc't 
i*Tiftattiftrdi7 	Trld" 	TTTf2tth 3117-6 T-11di I Met ITfffitt4M1f87I (tifZ 1O3TIt3T I t •(<1,11.  7C el 1'0 *1 
31-10-w&-er -i000 /- t),-1 ) 

(2) 	The above application shall be made in duplicate in form No. C.A.- 8 as specified under Rule 8A 
of the Customs (Appeals) Rules, 1982, within 3 months from the date on which the order, ought 
to be appealed against is communicated and shall be accompanied by an equal number of 

copies each of the Order in Original and Order-in-Appeal, one of which at least be a certified 

copy. It should be also accompanied by a copy of TR-6 challan evidencing payment of prescribed 
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fee of Rs. 200/- (Rupees Two Hundred only) under Major Head of Account and Rs. 1000/- if the 
amount of Order in Original exceeds Rs. 1,00,000/-. 

2- 	TrIFT 	 3C-cfr4 5t7,T 	\')uic.4r3TrIlfzT 7-ZIT7ITRM3'uT 	tiftzutrw 

Appeal to Customs, Excise & Service Tax Appellate Tribunal  

1. 	71.3iTtfli 	t‘gf 1-112 -31-RiWzrri 

cFT3I-N-Pfizrg 	 1962 

1962 	 Q-trru 
4-4-Wartftff*ThAnTkeit1 	ki 1 	1 4-11 

129 	#77gru 	(3) rtTTrr 
ulgtrr9'4-4-1*-4,18Trkr4:847-itc0447Frimffft%) 	 

T473TrfilrtirATR-TrUrfft'-tErch7r4 7WZ.*.IFTN9t- 
fac'414Q,711 11)clZir 	 Q11±1+ l 	 1 

(1) 	Under section 129A of Customs Act, 1962 an appeal lies to the Registrar, North regional bench 
of Customs, Excise & Service Tax Appellate Tribunal at West Block No. 2, R.K. Puram, New Delhi-
110066. 

(2) 	+if 51-- 	(3T c)f.aq4-11c1c41 1982 'et EMT 6 	31•r"Tial;111-If 3417-3 t f4ETfftdf$7 3ITTRaTtir ZT 

^014-41 ch`MOA 111\4 t /ird7 Zrii -1-11 	 1341F-3TthT 	 3TtitFft7 

ft- t 	wiT 	m•91Pld Afa ef) t. 200/- (tf 111) cficici 	,t-N-161z1cfr< 
'ff1Ti~~If~cI 1cP*i4C 	•o4o4*ici4   ZTE icre 371 	'WA 	lAcK-114v1f)(1, &-Y1T 	Th°1 

wrur 	glutei 3- 117:1TRIVRtrf 'et ItUfttl-dt I 

(2) 	The appeal to the appellate Tribunal shall be filed within three months in quadruplicate in form 
CA-3 as prescribed under rule 6 of Customs (Appeals) Rules, 1982 and shall be accompanied 
with the copy of order appealed against one of which at least be a certified copy and should be 
accompanied by a fee of Rs. 200/- (Rs. Two Hundred only) in the form of crossed bank draft in 
favour of Asst. Registrar of a branch of any nominate public sector bank of the place where the 
bench of the Tribunal is situated. 

3. 	419i U- 31-14faelTf, 1962 $1 ETTRT129A(6) 	3r 9T131 (1511L1-1 	'crW "WI-a 	TiTZTNt-drzfEO-zf 
v----5-dT(Court Fee Stamps),61,(14N4nqiiittig, cv11410-11T-Inkl:- 

(() 	zrftvzut‘Alitrr m`i TtitiTr 	avvf 7-431-rera. 7713 	,<IR1 	5,00,000/-3wrcImTA WPT t, 
1,000/-; 

(() 	zrItv8frkvr1MTi-rr 	7r -4-ffr rci. .nvt 7-0.1-Rtft 71-rf 	r 	5,00,000/- 	31trw-dur 

5000/-; 

(7) 	zTf, c 31T 	iiii tT*Ifirrr   [t3trtiftrff vrft 	7iftt 	50,00,000/- 4 3TrUThi, 	10,000/- 

An appeal to the Appellate Tribunal shall irrespective of the date of demand of duty and interest 
or of levy of penalty in relation to which the appeal is made, be accompanied by a fee of— 
(a) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is five lakh rupees or less, one thousand rupees; 
(b) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh 
rupees, five thousand rupees; 
(c) where the amount of duty and interest demanded and penalty levied by any officer of customs 
in the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees: 

(4) 	 • 	3041 W19311- 4K711c8gv1)44-11 	 1u \INK 
14ci,kigvaltrA-zr -LwActrol (tbitilfaRr)f ,4,-r, 1982 4Pi1 	0 

(4) Attention in also invited to the rules covering these and other related matters contained in the 
Customs, Excise, and Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(5) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute. 

(3) 

2 
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ORDER IN APPEAL NO.108(SM)/CUS/JPR/2021  
PASSED BY SHRI SUGRIVE MEENA, COMMISSIONER (APPEALS) 

CENTRAL EXCISE AND CENTRAL GOODS & SERVICES TAX, JAIPUR 

This appeal has been filed under section 128 of the Customs Act, 1962 

(hereinafter also referred to as "the Act") by M/s JDM Cargo Planners Pvt. Ltd., A-

75, Road No. 4, Street No. 6, Mahipalpur Extension, New Delhi-110037 (hereinafter 

referred to as 'the appellant' also) against the Order-in-Original No. 55/2020- ADC 

dated 12.10.2020 (hereinafter referred to as 'impugned order' also) passed by the 

Additional Commissioner of Customs, Customs Commissionerate, Jodhpur (Hqrs. At 

Jaipur), Jaipur (hereinafter referred to as "the adjudicating authority"). 

2. 	Brief facts of the case are that the appellant, working as a Customs Broker, 

filed bill of entry No. 2021810 dated 12.02.2019 on behalf of importer M/s Amber 

Enterprises India Ltd, Jhajjhar, Haryana for clearance of imported goods declared 

as DH PUNCHAING OIL G-1 (78)(LUBRICATING OIL) and classifying under H5 

CODE 27101980. Samples were drawn and got tested from CRCL, New Delhi. It was 

found that the sample is other than Lubricant Oil and meets the requirement of 

Kerosine. It appeared that the importer had imported Superior Kerosine Oil (CTH-

27101910) by mis-declaring and wrongly classifying the same and thus violated the 

provisions of FTP and Customs Act, 1962. A show cause notice dated 20.11.2019 was 

issued in the case, proposing therein rejection of the classification of the imported 

goods and confiscation thereof along with the drums used as package. Imposition 

of penalty upon the importer under Section 112(a)(1) and upon the appellant under 

Section 114AA of the Act was also proposed. After due process the adjudicating 

authority vide impugned order rejected the classification, declared by the importer 

and classified the goods under CTH 27101910 and confiscated the imported goods 

alongwith the drums as proposed in the show cause notice. Penalties of Rs. 

1,50,000/- each was imposed upon the importer and the appellant under Section 

112(a)(1) and Section 114AA ibid respectively. 

	

3. 	Being aggrieved with the impugned order, the appellant has filed this appeal 

interalia on the following grounds: 

	

3.1 	The adjudication order has been passed on the basis of an illegal show cause 

notice which does not allege which section / provision of the Customs Act 

1962 has been violated and in utter disregard of the facts and clarifications 

submitted by the appellant before the adjudicating authority including the 

case law relied upon and is therefore is bad in law. The learned Adjudicating 

authority has not properly appreciated the submissions made by the 

3 



File No.GAPPL/COM/CUSP/35/2020-APPEAL-0/o COMMR-CGST-APPL-JAIPUR 

Appellant in their written replies and has not followed the judgements of 

Hon' ble Tribunals (cited by the Appellant) which are squarely applicable to 

present case of appellant. The learned Adjudicating authority has not made 

any attempt to discuss and distinguish the facts involved in the case laws 

relied upon by the Appellant. It therefore, transpires that the impugned 0I0 

is a non-speaking order and has been passed in utter violation of Principles of 

Natural Justice and violation of judicial discipline and as such the same is 

illegal and untenable. The Ld. Adjudicating authority is bound by the 

decisions of the Hon' ble Higher Courts in view of Circular No. F. No. 

201/01/2014-CX.6 dated 26.06.2014 issued by the CBEC. As such the 0I0 

lacks reasoning and substance and is non speaking and totally based on 

prejudice and is biased. 

	

3.2 	Since the show cause notice does not mention any provision of the Act there 

was no scope in the adjudication order to discuss the contravention of the 

provision of the Act and find a corresponding provision to impose penalty. 

There is not a single sentence in either the show cause notice or the 

adjudication order how the appellant was involved in the alleged mis-

declaration of the imported goods. 

	

3.3 	The appellant had categorically mentioned in his reply that he had no 

knowledge of mis-declaration of the goods in question. Bill of Entry was filed 

on the basis of documents and information provided by the importer as 

explained. The importer had given instructions to the appellant to file bill of 

entry for goods with description- DH PUNCHING OIL G-1 (7B) ( 

LUBRICATING OIL) H5 CODE 27101980. This fact has been again 

confirmed by the importer vide their letter dated 12.02.2019 addressed to 

the by. Commissioner, ICb Kathuwas (enclosed). It first came to notice of 

the appellant only when he saw the test report dated 03.04.2019 on 

23.05.2019. The importer in his reply to the adjudicating authority has 

submitted that they have been importing same material at other ports since 

a long time and that the material is lubricating oil and that they never had 

any objection from the customs department. 

	

3.4 	The obligations of a customs broker have been clearly spelt out in regulation 

10 (a) to (q) of the CBLR 2018. The appellant have fulfilled all the obligations 

and that is the reason there is no allegation in the show cause notice 

regarding non fulfillment of the same. If the appellant had not fulfilled any 

of the obligations, it was the duty of the department to point out and 

produce documentary evidences to this effect and make allegation with 

4 
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specific role of the appellant mentioning the section of the Customs Act 

1962 or regulation of the CBLR 2018 contravened and specify the section of 

the Customs Act 1962 or regulation of the CBLR 2018 under which penalty is 

leviable on the appellant. There is nothing on record and so there is no 

allegation that the appellant has knowingly or intentionally made, signed or 

used any declaration or statement which is false or incorrect. It has been 

very categorically explained that like the department is not aware of the 

actual type of goods unless they open the container and examine the same or 

where it is not possible to identify the goods visually unless they get send it 

for testing, in the same way, a customs broker is also not aware of the 

actual type of goods before opening of the container for examination. What 

he relies on is the declaration of the importer and any declaration made by 

the customs broker (filing of bill of entry) is solely based on the declaration 

of the importer supported by an authorization that the customs importer is 

solely responsible for truth of contents and genuineness of the goods and 

the customs broker is not to be held liable. Thus, in the absence of specific 

allegation of contravention of provisions of Customs Act, provisions of 

section 114 AA are not applicable at all. 

	

3.6 	Introduction of section 114 AA on 13.07.2006 was an issue of huge 

ramifications and so it had been very carefully introduced. It was also a 

subject matter of discussion in the Twenty Seventh Report of Standing 

Committee on Finance (2005-2006) 14th Lok Sabha which in clear and 

express terms records the intention behind insertion of Section 114 AA of 

the Customs Act, 1962 w.e.f 13.07.2006 by Section 27 of the Taxation Laws 

(Amendment) Act, 2006 (29 of 2006). The deliberations recorded in the 

Twenty Seventh Report of Standing Committee on Finance (2005-2006) 

expressly state that the intention behind introducing penalty under Section 

114 AA of the Customs Act, 1962 is to penalize fraudulent exporters without 

actual movement of goods. This is not the case here. Moreover, the only 

person who can be penalized under section 114 AA is the exporter/ importer 

who is involved in the transaction of any business for the purposes of this 

Act and not anyone else like a CHA. Hence, the appellant cannot be penalized 

under the provisions of Section 114 AA of the Act ibid. 

	

3.7 	The appellant has complied with all the provisions of the Customs Act 1962 

and all the obligations prescribed in the CBLR 2018. Because of the clean 

track record and high level of compliance, the Govt has conferred the status 

of AEO-LO which sets the appellant apart from other customs brokers. 

5 
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There is also no allegation / statement by the importer that the alleged mis-

declaration was caused by the appellant or the appellant had any role in it. If 

a customs broker is held liable and penalized for any wrong doing of his 

client (importer / exporter) and where there is no evidence showing his 

involvement, it is a clear case of misuse of power vested in the officers 

which is never the essence and spirit of the law makers. In support of the 

contention that the appellant is not liable for penalty imposed by the 

adjudicating authority, the appellant placed reliance on various judgments. 

3.8 	It is settled law that no penalty is imposable in the absence of mens rea. As 

is clear from the show cause notice and the relied upon statements, there is 

no element of any mens rea which can be attributed to the appellant. Hence, 

no penalty is imposable. The appellant placed reliance on various judgments in 

this regard. 

3.9 	No evidences have been put forward by the investigation which prove that 

the appellant had prior knowledge of the actual goods or that he has derived 

any benefit in the entire case (no financial transactions have taken place in 

the bank accounts of the appellant in relation to import or export except the 

regular fee). There is no allegation of non-fulfillment of obligations of the 

CE3LR 2018. 

4. Personal hearing in the matter was held on 15.07.2021. Mr. R. G. Chaudhary, 

Authorised Representative appeared on behalf of the appellant and explained the case 

reiterated the grounds of appeal. 

5. I have gone through the facts of the case and submissions made by the appellant in 

their appeal memo and at the time of personal hearing. I observe that the appellant being 

a customs house agent filed bill of entry for clearance of imported goods declaring as 

Lubricating Oil, however on being got tested, the product was found to be like Superior 

Kerosine Oil, import of which is allowed only through State Trade Enterprises. Vide the 

impugned order, the case was decided against the importer and a penalty was also imposed 

upon the appellant under Section 114AA of the Customs Act, 1962. I therefore, find that 

the issue to be decided in this appeal as to whether the appellant is liable for such penalty. 

6.1 	At the onset, I find it proper to go through the provisions of Section 114AA of the 

Customs Act, 1962, which reads as under- 

"SECTION 114AA. Penalty for use of false and incorrect material. - If a person 

knowingly or intentionally makes, signs or uses, or causes to be made, signed or 

used, any declaration, statement or document which is false or incorrect in any 

6 
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material particular, in the transaction of any business for the purposes of this Act, 

shall be liable to a penalty not exceeding five times the value of goods." 

6.2 	On cursory reading of the said provisions, it is clear that a person knowingly or 

intentionally makes, signs or uses, or causes to be made, signed or used, any declaration, 

statement or document which is false or incorrect in any material particular, is liable for 

penalty. It is clear that the deeds prescribed in the provisions i.e. makes, signs or uses, or 

causes to be made, signed or used, any declaration, statement or document clearly includes 

the activities of a customs house agent. However, the main limb of the provision is that 

the said acts should have been done knowingly and intentionally. I observe that the 

appellant has argued that in the show cause notice and in the impugned order it is not 

alleged that as to which Section/ provision of the Customs Act, 1962 had been 

contravened by the appellant. I find force in the contention of the appellant. It is nowhere 

alleged in the show cause notice or consequently discussed in the impugned order that the 

appellant had conspired in any manner with the importer in the whole case. Neither in the 

statements recorded by the Deptt of the Sourcing Manager, the Director of the importer 

company and the employee of the appellant Customs House Agent it is stated that the 

appellant was having prior knowledge of the anomaly not any other evidence has been 

brought on records by the Deppt to indicate the involvement of appellant. It is only coming 

out that the appellant had acted based on its understanding of law and on the basis of 

documents given. I am of the considered opinion that before proceeding to impose a 

penalty on the CHA under the Customs Act, it is incumbent on the Departmental 

authorities to record a finding in the first instance that some commission or omission on 

the part of the CHA had rendered the goods confiscable. I find that no such finding is 

forthcoming in the impugned order. My views find support from the following judgments- 

(I) 	In the case of P. 5. Bedi & Company Vs. Commissioner of Customs, New Delhi 

[2001 (133) E.L.T. 86 (Tri. - Del.)], the Hon'ble CESTAT has held as under- 

"Penalty (Customs) - Custom House Agent accused of connivance with mis-
declaration on imported used machinery - No finding that some commission or 
omission of the CHA had rendered the goods confiscable - Penalty cannot be 
imposed - Section 112(a) of the Customs Act, 1962. (para 5.1" 

(ii) 	In the case of A.N. Bhat Vs. Collector of Customs [1991 (55) E.L.T. 580 
(Tribunal)], the Hon'ble CESTAT has held as under- 

"Penalty on clearing agent - Customs - Misdeclaration of export goods but Clearing 
Agent not implicated in any manner by partner of export firm - Information about 
place where partner of export-firm residing given by Clearing Agent only - Although 
he acted with negligence, imposition of penalty not justified when Clearing Agent 
had no knowledge about illegal acts of exporters - Section 114 of Customs Act, 
1962." 

7 
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(iii) In the case of Devraj M. Salian Vs. Commissioner of Customs( I), Mumbai 

[2015 (316) E.L.T. 139 (Tri. - Mumbai)), the Hon'ble CESTAT has held as under- 

"5.3 As regards the penalties imposed on the CHA, we find no justification for 
such an imposition. The CHA had acted based on its understanding of the law and on 
the basis of the documents given, had classified the vessels under CTH 8901. We 
also note that the CHA had specifically asked for assessment on first check basis, 
that is examination first and assessment later which was also acceded to. In these 
circumstances, the CHA could not be said to have aided or abetted evasion of duty 
by the importer. Therefore, imposition of penalties on the CHA and its official is 
clearly unsustainable in law." 

(iv) In the case of Poonia & Brothers Vs Commissioner of Customs( Preventive), 

Jaipur [2019(370) ELT 1074(Tri-Del)], the Hon'ble CESTAT has held as under- 

""Penalty on Customs House Agents - Importer misdeclared description of goods as 
'plastic beds' which was found to be 'plastic resin stones' in order to undervalue the 
goods - Appellant-broker correctly filed bill of entry on the basis of invoice and 
packing list provided by importer - Obtaining business through acquaintance of 
their employee is not offence under CBLR - Use of another person's IEC was not 
within the knowledge of appellant and therefore, he cannot be held responsible for 
that - Entire proceeding is time-barred and impugned order is liable to be set aside 
on this ground alone - CHA is not supposed to verify the each and every aspect 
about the business of importer as the Inspector of Department or Investigating 
agency - Appellant has taken due diligence while verifying the KYC of the importer 
based on record submitted by him - Guidelines nowhere prescribes that CHA, 
before taking the job of Customs clearance is required to physically verify the 
existence of importer - Penalty set aside - Regulations 11(n) and 17(9) of Customs 
Brokers Licensing Regulations, 2013. [paras, 6, 7, 8.1" 

	

6.3 	In view of the above judgments and the facts of the case, I hold that there is no 

case of acting knowingly and intentionally on the part of the appellant and hence, the 

penalty imposed upon the appellant does not sustain in the eyes of law. 

	

7. 	In view of the above, the impugned order is set aside and the appeal filed by the 

appellant is allowed. 

ri 1) 

airts (3i-1N) 
Regd. A/b.  
M/s JDM Cargo Planners Pvt. Ltd., 
A-75, Road No. 4, Street No. 6, 
Mahipalpur Extension, 
New Delhi-110037. 
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